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To His Excetiency, Leveretr SALTONSTALL, 
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In accordance with the provisions of section 34B of chapter 221 
of the General Laws (Ter. Ed.) we have the honor to transmit the 
sixteenth annual report of the Judicial Council. 


FRANK J. DONAHUE, Chairman. 
JOHN E. FENTON, 

JOHN C. LEGGAT, 

WILFRED BOLSTER, 

FRANK L. RILEY, 

JOHN AUGUSTINE DALY, 
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Acts or 1924, CHapTer 244 
As amended by St. 1927, c. 923, and St. 1930, c. 142 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous STupy OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE Courts. 

Be it enacted, etc., as follows: 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading CO 
“Judicial Council,’ the following three new sections—Section 34A. 
There shall be a judicial council for the continuous study of the or- 
ganization, rules and methods of procedure and practice of the judicial th 
system of the commonwealth, the work accomplished, and the results 
produced by that system and its various parts. Said council shall be 





composed of the chief justice of the supreme judicial court or some - 
other justice or former justice of that court appointed from time to re 
time by him; the chief justice of the superior court or some other a 
justice or former justice of that court appointed from time to time by W 
him; the judge of the land court or some other judge or former judge be 
of that court appointed from time to time by him; the chief justice of te 
the municipal court of the city of Boston or some other justice or re 
former justice of that court appointed from time to time by him; one Ci 
judge of a probate court in the commonwealth and one justice of a of 
district court in the commonwealth and not more than four members hi 
of the bar all to be appointed by the governor, with the advice and 
consent of the executive council. The appointments by the governor 
shall be for such periods, not exceeding four years, as he shall de- 7 
termine. 
Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches 
of the judicial system. Said council may also from time to time sub- bi 
mit for the consideration of the justices of the various courts such sug- th 
gestions in regard to rules of practice and procedure as it may deem de 
advisable. fu 
Section 34C. No member of said council, except as hereinafter pro- on 
vided, shall receive any compensation for his services, but said council of 
and the several members thereof shall be allowed from the state treasury a 
out of any appropriation made for the purpose such expenses for clerical 
and other services, travel and incidentals as the governor and council 
shall approve. The secretary of said council, whether or not a member 
thereof, shall receive from the commonwealth a salary of thirty-five 
hundred dollars. : 
othe 
MEMBERS OF THE COUNCIL qui 
Frank J. Donanve of Boston, Chairman be 
Joun E. Fenton of Lawrence Joun Avucustine Daty of Cambridge deni 
Joun C. Leaccat of Lowell Cuartes A. McCarron of Newton with 
Wicrrep Botster of Wellesley Freperic J. Mutpoon of Winthrop Mar 
Frank L,. Ritey of Worcester NatHAN P. Avery of Holyoke on 
Frank W. GrinneELL, Secretary, 60 State St., Boston expe 





SIXTEENTH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


To His Excellency 
LEVERETT SALTONSTALL 
Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.”* 

Since the last report, Hon. Charles L. Hibbard, of Pittsfield, 
resigned from the Council, under his doctor’s advice in order to 
reduce the volume of his work, after ...... years of service as 
a member of the Council. Hon. Frank L. Riley, of the Central 
Worcester District Court, was thereupon appointed to Judge Hib- 
bard’s place to represent the district courts for the balance of the 
term, which expired in July of this year when Judge Riley was 
reappointed. The term of Hon. John V. Phelan, of the Essex 
County Probate Court, expired in July and Hon. John C. Leggat, 


of the Middlesex County Probate Court, was appointed to succeed 
him. 


Tue Present Report as A CONTINUATION OF THE FIFTEENTH. 
REPORT. 


In the fifteenth report, the problem of judicial progress under 
biennial legislative sessions was discussed, and it was pointed out 
that the time hitherto available for the legislative committees to 
devote to the study of the judicial system and the details of its 
functioning will be reduced at least by half, and will be available 
only at two-year intervals, so that progress in the administration 
of justice, every detail of which affects in some way or other the 


* In 1925, the legislature also submitted the following request to the council. 








1925 Resotves, CHAPTER 27 


‘Resolved, That the judicial council is hereby requested to investigate ways and means for ex- 
pediting the trial of cases and relieving congestion in the dockets of the Superior Court, and, among 
other things, the advisability of increasing or of wholly removing the ad damnum limits of district 
court jurisdiction in civil cases; measures for discouraging frivolous appeals; measures for re- 
quiring parties to frame issues in advance of trial by greater specification in the declaration of 
what the plaintiff in good faith claims and greater specification in the answer of what the defendant 
admits or in good faith denies, with suitable penalties for frivolous or unfounded allegations and 
denials; ways and means for encouraging, so far as consistent with constitutional rights, trials 
without jury, including specifically an inquiry into the operation of the laws of Connecticut and 
Maryland relative to the waiver of jury trials in crimnal cases; and any other ways and means 
that may appear feasible to said council for improving and modernizing court procedure and prac- 
tice so that, consistently with the ends of justice, the proverbial delays of the law and attendant 
expense, both to litigants and the general public, may be minimized. (Approved April 24, 1925). 








6 JUDICIAL COUNCIL P.D. 144 


lives of more individuals than is generally realized, will be very 
much slower in future so far as such progress depends upon legisla- 
tive action. Accordingly, the public needs call for the exercise 
of the existing rule-making power of the courts, and its study and 
encouragement by the bar. The increasing multitude of problems 
arising out of present conditions for legislative consideration in the 
immediate future during the biennial sessions emphasize the im- 
portance of the movement for the revival of rule-making in order 
that progress in judicial administration shall not be blocked at a 
time when economic conditions call for a reduction of waste of 
time, money and judicial motion in the interest of the public and 
the litigants. 

Attention also was called to the fact that in the continuous study 
of the judicial system, for which the Judicial Council was created, 
one of the functions of the Council is to submit proposals to adjust 
this, or that, part of the system, or of the methods of procedure, to 
meet the changing public needs of justice, as well as of the tax- 
payers, who pay the public cost,—not with the expectation that 
these proposals necessarily will be adopted forthwith, but in order 
that they may be ready as a basis for discussion and improvement 
when the public need is recognized sufficiently to stimulate action 
by the courts or the legislature. As an illustration of this, it was 
pointed out that the substance of St. 1939, Chap. 257, was first 
recommended nineteen years before its passage, and St. 1939, 
Chap. 341, was first recommended about twelve years before its 
passage. 

Starting with the background of the Reports of the Judicature 
Commission in 1919-1920, all the reports of the Judicial Council 
from its creation in 1924 constitute a continuous story of study 
with references to the other studies of the system. The present 
report, coming as it does in the second year of a biennial period, 
is peculiarly a continuation of the 15th. Report which contained 
discussions and proposals for the public consideration with a re- 
quest for suggestions. Presumably these two reports will be trans- 
mitted together, by Your Excellency, to the legislature, with the 
usual message to bring them formally before that body. 


The present expensive condition of public affairs, with increasing 
demands on both government and people, recall, with emphasis, 
the opening sentences of the second Report of the Judicature 
Commission in 1920. That report opened with the following quo- 
tation from Mr. Justice Riddell of the Supreme Court of Ontario: 


“We ...regard the courts . .. as a business institution to give the people 
seeking their aid the rights which facts entitle them to, and that with a 
minimum of time and money We are a poor and a busy people. We cannot 
afford to waste either time or money.” 
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Those words cannot be thought of too often in connection with 
the judicial system and with the contents of this, and of previous, 
reports, as they introduced the report in which the creation of the 
Judicial Council was recommended as an instrument both of prog- 
ress and economy. 


CONCURRENT STUDIES. 


The 15th. Report, on page 5, contains a list, for convenient 
reference, of the various independent investigations of the judicial 
system during the past few years, and, on pages 106-108, a list of 
reports of commissions and committees, with other references relat- 
ing to the development of Massachusetts courts, from 1780 to 1939. 
Since that list was published, an additional article, containing a 
“Proposed Reorganization of the District Courts,” by Robert T. 
Bamford, Esq., of Ipswich, was published in the Massachusetts Law 
Quarterly (Vol. XXV, No. 3), and on November 27, 1940 the Bos- 
ton Municipal Research Bureau published a report on “County 
Government in Boston,” containing a study of the cost of the ad- 
ministration of justice in Suffolk County (to be reprinted 26 Mass. 
L. Quart. 1941, Number 1.) 

The public importance of adopting business-like arrangements 
by rule or by statute, as the case may be, to reduce public costs 
where possible in the judicial system, is emphasized in that report. 
It calls attention to the fact that, “Superior Court expenses have 
decreased despite steeply increased payrolls because the fees for 
jurors were reduced, and because the Suffolk County ‘jury-pooling’ 
system has cut down the number of civil and criminal jurors.” This 
practice of jury-pooling, which is said to have saved the county 
about $75,000 a year in jurors’ fees, was adopted by rule of court a 
few years ago following a study of practices in Cleveland, Ohio, 
and other cities. 

We await with interest the report of the special Commission on 
the juvenile court system. 


APPROPRIATIONS. 


The appropriation for the ordinary expenses of the Council, in- 
cluding the printing of its report, was reduced to five hundred dol- 
lars ($500.) in 1937. From 1925 to 1931, the appropriation was 
three thousand dollars ($3,000.). The cost of printing the 
report for 1936 practically exhausted the small appropriation for 
1937, leaving nothing for printing that year’s report and other 
necessary and incidental expenses including postage, stationery, 
stenographic work and travel for members of the Council living 
at a distnce from Boston. For this reason the Council was obliged 
to apply to the Governor and Council in the fall of 1937 to transfer 
necessary amounts from the extraordinary funds. 
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If the Judicial Council is to continue its work, a reasonable ap- 
propriation is essential. The continuous study for which the Coun- 
cil was created, the compilation of statistics of the work of the 
courts, the investigation of matters referred to the Council by the 
legislature, to say nothing of the suggestions which the Council 
receives from members of the courts and members of the bar, re- 
quire a considerable amount of correspondence and involve the 
preparation of many reports, memoranda, and drafts of recom- 
mendations, frequently revised, which must be circulated among 
members of the Council before their meetings. All this requires 
clerical service. We submitted to the Budget Commission in 1937, 
a request for an appropriation of, at least, one thousand seven hun- 
dred fifty dollars ($1,750.) for the year 1938, and this appropria- 
tion was made. 

We submitted a request for the same amount for each of the 
years 1939 and 1940, but the legislature appropriated only $1550.00 
for each of those years. The estimate on which our request was 
based was closely figured, as shown by the fact that the necessary 
expenses of 1939 amounted to $1763.00, or only $13. above the esti- 
mate. As the history of the work of the Council shows that it has 
never indulged in unnecessary expense; as the statute quoted on 
page 4 of this report provides for the payment of “expenses for 
clerical and other services, travel and incidentals” and does not 
contemplate that either the members of the Council or the Secre- 
tary shall “hold the bag” for such expenses as they have been 
obliged to do recently, application was made to the Governor and 
Council to cover the deficit in the appropriation from the con- 
tingent, or so-called “extraordinary” funds. 

As we believe that a small margin for uncertain needs is a busi- 
nesslike provision in the appropriation for work of this nature, we 
have submitted a request to the Budget Commissioner for an 
appropriation of $2000.00 for expenses for each of the years 1941 
and 1942. 


Tue Position OF THE MASSACHUSETTS COUNCIL IN THE NATION- 
WIDE MovEMENT. 


It seems advisable that a brief reference should be made to the 
National Conference of Judicial Councils, and of the development 
of such bodies elsewhere, in order that the Council and its work 
in relation to the needs of the Commonwealth may be seen in 
better perspective in connection with the question of maintaining 
a reasonably adequate appropriation. 

About ten years ago, as the number of Councils increased, the 
National Conference was organized to bring together representa- 
tives of different councils. The activities of this conference grad- 
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ually have developed and at the recent meeting in Washington, 
in connction with the American Law Institute, a handbook was 
distributed containing an account of all the councils, a bibliography 
of the movement, and an index to all the judicial council reports. 

This handbook contains a preface by Hon. James W. McClendon, 
Chief Justice of the Court of Civil Appeals of Texas, Chairman of 
the National Conference, from which the following passages are 
quoted: 


“The judicial council movement has been aptly described as ‘probably the 
most significant, if not the most important, development which has taken 
place in the judicial history of the United States during the last half cen- 
tury’. The same authority adds: ‘Indeed, we doubt whether any more en- 
lightened movement to improve the administration of justice has been under- 
taken in the country since the formation of the Union.’ 

“In the background of the movement, extending back well into the nine- 
teenth century, was an ever-widening discontent at the palpable failure of the 
judicial branch of government to meet the needs of our rapidly changing 
social, economic and industrial conditions.” 


After referring to the address of Dean Pound on, “The Causes 
of Popular Dissatisfaction With the Administration of Justice,” 
in 1906, and the subsequent suggestions as to the need of such 
bodies as judicial councils, Judge McClendon continued: 


“Probably the first organization of this character was the Board of Circuit 
Justices set up in Wisconsin in 1913 ...A similar body was authorized in 
New Jersey in 1915. It was not, however, until the comprehensive final 
report of the Massachusetts Judicature Commission in 1921, recommending 
creation of a judicial council in that state, that the movement attained con- 
certed semblance. The following year, upon recommendation of Mr. Justice 
Taft, the Federal Conference of Senior Circuit Justices was created; and in 
the next seven years state judicial councils were created: in Oregon and 
Ohio in 1923; in Massachusetts and Maryland in 1924; in Washington and 
North Carolina in 1925; in California and North Dakota in 1925; in Kansas, 
Rhode Island and Connecticut in 1927; in Virginia and Kentucky in 1928; 
and in Texas, Michigan, Illinois, Pennsylvania and Idaho in 1929. 

“At the present time more than half the states have judicial councils, all of 


which, though varying widely in their component personnel, have the common 
objective.” 


For convenient reference, a consolidated table of contents of 
the first 15 Reports of the Massachusetts Judicial Council, from 
1924-1939, was included in the 15th. Report (pp. 91-105.) An 
examination of this consolidated table, supplemented by the his- 
tory of the council and its recommendations which have been 
adopted (in Appendix A of the 14th. Report, pp. 43-73) will show 
the relation of the Council to our judicial history and to the gradual 
solution of problems connected with it during the past sixteen 
years. 
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THE DISTRICT COURT SYSTEM 
1. THer ADMINISTRATIVE COMMITTEE OF THE District Courts. 


We recommend a change in law relative to the Administrative 
Committee of the District Courts that would make it unnecessary 
for the Administrative Committee to be composed of the presiding 
judges in the three appellate districts. The functions of the Ad- 
ministrative Committee are so different in nature from those of a 
presiding judge of an appellate division that men of different types 
might well be selected for the different positions. Furthermore, 
there is something to be said for the proposition that a district 
court judge should not be too much removed from the work of 
his own court, and work on an appellate division in addition to 
the administrative committee may constitute too great an en- 
croachment upon the primary duties of a district judge. The first 
reason, however, is a particularly important reason for a change. 


We recommend the following 


DRAFT ACT. 


Section 483A of Chapter 28 of the General Laws (as now appearing in 
the Tercentenary Edition) as amended by is hereby amended by striking out 
the first sentence thereof and substituting the following: “There shall be an 
Administrative Committee of the District Courts consisting of three justices 
of district courts other than the Municipal Court of the city of Boston, 
designated by the Chief Justice of the Supreme Judicial Court, for such 
periods as the Chief Justice may deem advisable.” 


The cireular letters of the Administrative Committee contain 
much information about the district courts not to be found else- 
where, and should be more generally known. 


2. TRIAL JUSTICES. 


In the inaugural address of Governor Walsh, in 1915, he said, 
“The office of trial justice should be abolished”. Thereafter, in 
1916, a special commission was appointed, under Chap. 30 of the 
Resolves of that year, to consider the question. Following its re- 
port, the number of trial justices was reduced to ten in ten different 
towns, as pointed out in our 15th. Report (p. 17). As there stated, 
these “trial justices” are justices of the peace who are “designated” 
by the governor for periods of three years, under G.L. Chap. 219, 
$1, to hear local minor criminal business under $18 of that chapter. 
The statute provides that they “may” be so designated; it does not 
provide that they shall be designated in the towns specified, and, 
if no designation is made in any of those towns, the business goes 
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to the court of the district in which the town is situated, which has 
“concurrent” jurisdiction under Section 18. 


There are ten special justices in the following towns with the 
following salaries under G. L. Chap. 219, $17, to be paid by the 
county—Ludlow, $500; Hardwick, $250; Barre, $300; Hudson, 
$500; Hopkinton, $100; Saugus, $1,000; Nahant, $1,200; Marble- 
head, $1,000; North Andover, $300; Andover, $500; making a total 
of $5,650 paid in salaries. Section 5 of said chapter provides that, 
“The reasonable and necessary expenses, not exceeding ten dollars a 
month, actually incurred by a trial justice for the rent of an office 
used by him for court purposes shall be paid by the county.” This 
makes $120 a year for rent of each of ten special justices if they 
incur that expense. Thus a total of $6,850 is paid by counties for 
judicial work within judicial districts of courts, the salaries for 
which are also paid by the county and the jurisdiction of which 
covers the towns of the trial justices. 


The report of the commission of 1916 states: 


“From the early days of the Commonwealth, justices of the peace had and 
exercised a very limited civil and criminal jurisdiction. The result was that 
nearly every village had its justice. This jurisdiction was partially abolished 
by the establishment of police and municipal courts. (See Revised Statutes, 
chapter 87, section 34.) 

“By Statute 1858, chapter 138, justices of the peace were deprived of their 
limited criminal jurisdiction unless they were also designated and commissioned 
as trial justices, and by statute 1877, chapter 211, they were finally relieved 
of all judicial functions. The trial justice system, so called, thus began in 
1858, being as we have said the outgrowth of the justice of the peace system.” 


The commission then referred to the reports of the special com- 
mittee of 1886 (Senate No. 10 of 1886) and the report of the joint 
special committee of 1893 (Senate No. 31 of that year), and of 
the joint special committee of 1904 (House No. 175 of that year)— 
in all of which there was the recommendation that the trial justice 
system be abolished. The report then describes the geographical 
position, population and other details relative to the various towns 
in which trial justices were located. On the recommendation of 
that commissiun, each of those towns was annexed to the judicial 
district of a district court and the provision was made for the 
salaries above referred to, if trial justices were appointed, instead 
of the fees by which they were previously compensated. 


That report showed the amount of business before each of the 
trial justices for the years 1914 to 1916. These figures compare 
with the amount of business before each trial justice for the years 
1938 to 1940, as shown by the following table: 
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Cases Berore TRIAL JUSTICES 


1914 1915 1916 1938 1939 1940 
Andover ............:..:..... tidercee ne 114 146 48 11 37 
N. Andover ........... eee 107 55 46 27 14 
Ser cee 110 58 46 133 47 
Binsawieke ...................c:..- re 69 34 107 94 58 
I ois caniclein ckcusenedegpadl 21 23 18 8 15 25 
Hudson .............. Born asco ee 65 110 99 117 91 120 
PE Ae ONS eS IT Tas: 172 165 114 199 281 128 
Marblehead  ..............cccccceceseeeeeee 244 315 243 240 196 220 
OS eer | 273 536 143 163 209 
I i seccesctnceenssacacce coulis 84 142 175 335 348 313 


The increase in Barre in 1939 was the result of a long-continued 
strike there during the summer of 1939. 


COMPARATIVE STATEMENT 1939 AND 1940 














| 

Criminal Auto- Operating | Juveniles 
TRIAL JUSTICES Cases Criminal | Drunken-| mobile under under Neglected 
AT Begun Appeals ness Cases Influence 17 Yrs. Children 
"39 "40 | 39 "40 | '39 40 | '39 "40 | '39 "40 |'39 "40 | '39 "40 
Andover........ 11 37 0 0 0 0 7 33 0 0 0 0/|0 0 
North Andover . 27 14 1 0 | 12 6 | 16 1l 5 9 0 0/0 0 
DIN. » 6 60:00. 0% 133 47 | 52 2 | 12 11 | 14 9 7 0 2 0;|0 0 
Hardwick...... 94 58 0 0/11 9 | 53 16 2 1 + 0o;1 0 
Hopkinton..... 15 25 3 2 | 10 10} 0 0; 0 0; 0 0; 0 0 
Hudson. .....0 91 120 0 4 | 53 39 5 37 0 0 5 1|0 0 
| Sree 281 128 4 2 | 54 21 | 71 62] 0 0; 0 0/8 0 
Marblehead ... 196 220 2 O |141 185 | 20 16 | 15 5] 0 0|0 0 
i 163 209 1 0 | 16 31 | 91 131 5 9 0 0/0 0 
Saugus....... 348 319 3 7 1139 137 |103 95 0 0} 13 15 | 0 0 
1,359 1,177 | 66 17 |448 449 |380 410 | 31 24 | 24 16 | 9 0 























Andover and North Andover are within the district of the Law- 
rence Court, Barre within the Central Worcester District, Hard- 
wick in the district of Western Worcester, Hopkinton in the First 
Southern Middlesex, Hudson in the District of Marlborough, Lud- 
low in the District of Springfield, Marblehead, Nahant and Saugus, 
all within the Southern Essex District. 


We think the time has come when these trial justices are not 
needed, and we recommend that legislation be adopted providing 
that no more justices of the peace shall be thus designated as trial 
justices and that the jurisdiction of the present trial justices be 
repealed so that the business of the towns in which they now 
function may be attended to by the district courts of the districts 
in which those towns are located. We submit the following 


DRAFT ACT. 


Chapter two hundred nineteen of the General Laws is hereby repealed 
and on the effective date of this act all the papers in all the cases pending 
before any trial justice, and all his records certified, shall be transferred by him 
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and entered in the district court within whose judicial district such trial 
justice exercised jurisdiction, and said district court may thereupon proceed 





0 in said cases as if they had been originally begun therein, but such trial 
: justice may finish any case pending and actually being heard by him. 
7 NOTE. 
8 See G.L. Chap. 219, §§13 and 18 and Chap. 218, §26. Trial justices have 
5, no civil jurisdiction. 
‘0 
7 3. DISTRICT COURT BUSINESS, 1933-1940 
‘9 A Seven Year CoMPARISON OF YEARS FROM 
3 Ocroser 1 To SEPTEMBER 30, INCLUSIVE 
d (This table does not include the business of the Boston Municipal Court) 
1933 1934 1935 1936 1937 1938 1939 
to to to to to to to 
1934 1935 1936 1937 1938 1939 1940 
= Civil entered 70,797 =80,056 74,560 75,680 82,715 80,998 78,152 
4 Contract . 34,859 32,036 28,144 27,890 30,271 30,968 30,735 
, | 21,286 32,403 30,813 32,260 35,886 34,016 32,759 
a Summ’y Process 13,514 14,651 14,267 14,707 15,596 14,770 13,673 
0 All other cases 1,138 965 1,336 823 962 1,244 985 
Rem. to S. Ct. 3,626 8,887 10,406 13,065 14,595 13,334 12,805 
: Rep.toAp.Div. 317 339 337 312 267 294 260 
4 AppealstoS.J.C. 38 42 59 38 36 24 28 
0 Sup. Process ... 10,034 9,038 9,701 11,067 16,029 17,652 19,155 
0 Small Claims 22,656 22,881 21,453 23,533 30,181 38,557 40,029 
oO Criminal cases 162,402 159,273 155,560 157,869 149,569 149,937 152,631 
= Crim. ap.toS.C. 7,615 7,026 5,765 5,050 5,375 4,867 4,372 
Drunkenness 74,849 71,542 70,223 72,925 65,147 63,361 61,365 
“4 Op. under inf. 
d- intox. liq... 5,446 5,451 5,099 5,532 4613 4409 4,456 
st Tot. Auto. cases 44,160 46475 50,023 45,762 47,694 48568 54,016 
d- Liquor cases .... 1,832 844 727 574 485 389 447 
1S, Juv. cases under 
17 years ........ 7,281 6,887 5,680 6,524 5,834 6,270 6,071 
ot Tot. mot. tort cases... 27,800 20,568 28,081 31,588 29585 28,533 
ng Removals by plf. ...... 3,432 4,967 6,456 6,851 6,230 5,353 
al Removals by def........ 4,277 3,850 4,929 6,175 5,470 5,984 
be Removals by both .... 52 108 115 50 51 
ond Total rem. of motor tort 
‘ts glial lie 7,761 8,925 11,500 13,076 11,751 11,280 
led 
ing 
im 
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4. REPEAL OF THE EXCLUSIVE ORIGINAL JURISDICTION OF 
District Courts 


In Moror Vecuicue Torts. 


We recommend the repeal of so much of Chapter 387 of the 
Acts of 1934 as requires that actions of tort, arising out of the 
operation of motor vehicles, be begun in a district court. The 
act has failed of its purpose. It has not resulted in the expected 
increase in the trial of such cases in district courts. The tables of 
business in these courts in our previous report, show that in the 
first full year of the operation of the act, 1935, there were 7,761 such 
cases removed to the superior court out of a total of 27,800 en- 
tered in the district courts; in 1936 the removals were 8,925 out 
of 26,568 entries; in 1937 the removals were 11,500 out of 28,081 
entries; in 1938 the removals were 13,076 out of 31,568 entries; 
in 1939 the removals were 11,751 out of 29,585 entries; and in 
1940 the removals were 11,280 out of 28,533 entries. The act took 
effect on October 1, 1934, and the figures given for each year are 
from October 1 preceding the year named to October 1 of the year 
named. The percentage of removals in the first year was 28%, in 
1936, 33%, in 1937, 40%, in 1938, 41%, in 1939, 40%, and 40% in 
1940 (see table on p. 13). 

The foregoing figures refer to the district courts other than 
the Municipal Court of the City of Boston. As pointed out at the 
bottom of page 65 of the 15th. Report the figures in that court 
raise the same question, as shown by the following table: 


ENTRIES AND REMOVALS 
In THE MunicipaL Court or THE City oF Boston, 1926-1940. 


ContTRACT AND Tort 1926-1940 





























ENTERED H REMOVED | TRIED 
YEAR \) 

| | Per Cent | Per Cent 

| Contract Tort || Contract | of Entries Tort of Entries || Contract Tort 
1926. .| 24,475 | 5485 || 1,256 | (5) 249 | (4) 1,728 1,007 
1927. .| 28,346 | 6,812 | 1,099 | (3) 203 (3) 1,927 1,255 
1928. .| 29,141 | 7,168 876 | (3) 159 (2) 1,895 1,519 
1929. .| 31,110 | 7,130 | 779 (2) 181 (2) 2,096 1,515 
1930. .| 29,607 8,328 | 815 | (3) 410 (5) 2,203 1,654 
1931. .| 28,930 9,917 719 | (2) 480 | (5) 2,030 1,990 
i | 28,674 7,693 865 (3) 306 | (4) | 1,978 1,855 
1933. . 22,875 6,882 | 699 | (3) 462 | (7) 1,740 1,544 
1934. . | 19,792 | 9,218 511 | (2) | 898 } (10) 1,451 1,712 
1935. .| 17,911 | 11,643 508 | 2.83 | 2,937 | 25.22 1,269 1,850 
1936. .| 15,348 11,227 387 | 2.5 3,676 | 33 1,066 1,732 
1937. .| 15,728 } 11,291 334 2.1 4,962 44 1,017 1,358 
1938. . 5,923 | 11,872 309 1.8 5,121 } 43 1,078 1,503 
1939. . 5,73 11,020 277 1.76 4,900 048 1,513 
ry . 11,863 | 8,071 236 1.98 | 3,388 41.97 } 729 1,065 
Y Mos. 
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The tort entries in this table are not separated into motor torts 
and other torts as they will be in next year’s table; but as the 
exclusive jurisdiction act took effect on October 1, 1934, the 
sudden increase in tort removals in 1934 and 1935 shows that the 
continuing increase in removals is entirely due to that act. 

If it is desirable that more motor vehicle tort cases be tried in 
the lower courts, six years’ experience seems to have demon- 
strated that this end cannot be achieved by compelling plain- 
tiffs to enter their cases there. Certainly it is an anomalous 
procedure that requires a party to begin his action in a court 
where he has no intention of trying it. We would retain so much 
of the act as enlarges the venue of such actions by permitting a 
plaintiff to begin his action in his own judicial district or in any 
judicial district adjoining the district in which the defendant lives. 

We submit the following 


DRAFT ACT 


Sections 1, 3 and 4 of Chapter 387 of the Acts of 1934 are hereby repealed. 
Section 19 of Chapter 218 and Section 141 of Chapter 231 of the General 
Laws, as appearing in the Tercentenary Edition prior to the passage of said 
Chapter 387 of 1934, are hereby reenacted. 

This act shall take effect on .. ne ee a of the current 
year and shall apply only to actions commenced thereafter. 


5. District Court Justices SITTING IN SUPERIOR CourT 


Following a suggestion of the late Mr. Justice Callahan of the 
Superior Court the Judicature Commission in 1920 suggested as a 
method of breaking the congestion of the criminal docket then 
existing, that district court justices might be called in by the Chief 
Justice of the Superior Court to try appeals, misdeameanor cases 
with juries. By St. 1923 c. 469 the legislature provided for this ex- 
periment for a three year period. There were then a Chief justice 
and twenty-nine associate justices of the Superior Court. Judicial 


Council in its first report in 1925 (pp. 18-19) recommended a con- 
tinuation of the act as follows: 


“The work done by these district court judges in the year ending November 
30, 1924, was the equivalent of work which would be done by three additional 
judges of the Superior Court. The device is an admirable one, as it provides 
a reserve corps of judges which enables the Chief Justice to increase tempo- 
rarily the judicial force of the court. While the power to call on these judges 
should be made permanent, the system must be studied with a view to changes 
which will gradually reduce the congestion of requiring this service. It ought 
not to be used for the purpose of adding permanently to the judicial force. 
To some extent these services in the Superior Court disturb the work in the 
district courts. But taking it as a whole, it is a measure of possible relief 
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which in the present and possible future congested condition of the docket 
of the Superior Court from time to time ought to be continued. To let the 
practice of calling up justices from the district courts come to an end now 
would be to cut down the present judicial force of the Superior Court.” 


Two more justices were added to the Superior Court in 1925, 
making 31 associate justices. In 1931 in the 7th. report (p. 16) the 
Council referred to the fact that “the act of 1923 was passed as an 
experiment” and recommended its further extension “for the pres- 
ent.” The act of 1923 has now been extended for 3 year periods as 
a temporary measure for 17 years and as shown by the table of 
criminal cases on this page of this report in the year ending June 
30, 1940 district court justices were called to sit in the Superior 
Court for 605 days or more than one third of the number of days 
(169214) in which justices of the Superior Court sat for criminal 
business throughout the Commonwealth. 

Originally the district court justices, thus called into the Superior 
Court, were paid $30, for each day’s sitting. This was raised to 
$40.00 by St. 1930, c. 367 and the appropriation for such sittings 
in the budget for 1939 and 1940 was $28,000, for each year (See St. 
1939 c. 309 and 495 Items 53-55). The following table shows the 
criminal business for a period of years. There has been a marked 
decrease in appeals in the last five years. 


Ten YEAR CriminaL Court Loap 
(Compiled from tables in prior reports) 


Days 

Criminal Cases Entries in Total Sittings by 

Entered in Superior Court Tried in District Judges 

District Courts Indictments Appeals Sup. Court in Sup. Court 
1940 ................ 197,384 4,616 6,682 2,626 605 
re . 203,056 4,074 7,233 2,674 678 
1938 ................ 201,535 4,121 7,163 2,502 638 
a7 ................ REZ 4,243 7,124 2,510 613 
1936 ................ 192,463 4,420 7,846 2,777 676 
1935 ................. 198,112 5,217 9,924 
BE siicahescieinns 208,490 5,203 10,742 3,537 ore 
SE ests baniedaeas 194,043 6,090 9,324 ee 
ae 211,398 6,519 10,421 rr 
a 225,190 5,525 9,901 ss Seo 
eee 200,906 4256 10,729 re 


The withdrawal of the standing justices from their courts to try 
misdemeanor cases in the Superior Courts has weakened the district 
courts, of course, as the justices of those courts cannot do the work 
they were appointed for if they are called into another court. 





* See Ist. report of Judicial Council pp. 120-121, and table facing p. 134. 
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RECOMMENDATION 


The latest extension of the act providing that district Court 
justices may be called to sit on criminal cases in the Superior Court 
was St. 1939 c. 398 which expires on December 31, 1941. We recom- 
mend that the act be allowed to expire and that other experiments 
be tried to meet the needs of the community, better calculated to 
avoid unnecessary and expensive waste motions in the judicial 
system. 


6. THe Prosptem or Futu TIME SERVICE 


We restate our objective—full-time judges adequately paid.* 
No lesser change will lead to public confidence in these courts, 
where public confidence should be strong—a need which the ap- 
pointing power has too often forgotten. Some opposition to such 
a change has arisen from a fear that it means increased expense. 
We, therefore, proceed to redeem the half-promise in our last re- 
port to examine that question. Since throughout the state full- 
time judicial service is presently impracticable, for want of a suf- 
ficient load, the matter is considered upon a county basis. 

So many people take it for granted that the work in each district 
court is the same as in all others, that it is important to dispel that 
notion by showing the relative amount of civil and criminal busi- 
ness and of the different kinds of such business. As pointed out in 
the 10th. Report of the Council (pp. 10-12) 


“A computation based on total entries is not dependable if it does not allow 
for the fact that different types of cases which come to the district courts 
make very different drafts on judicial time. The only analysis which allows 
for that is, so far as we know, that made in 1918 by Hon. Henry T. Lummus, 
in connection with the report of a special committee of the Executive Council 
on the standardization of salaries (House Doc. 1175 of 1918). He adopted a 
method of computing the ‘average annual business in units’,” which gave 
different values to different types of business. “The committee accepted those 
comparative values which were stated to meet the approval of justices and 
clerks consulted, as a fair index of labor involved. The average was for the 
years 1911-1915, inclusive,” as shown in the document of 1918 referred to. 
The 10th. report contained comparative tables as of 1933 (See tables 3 and 4, 
Appendix B, pp. 94-96). 


In 1937, in the 14th. Report (p. 74), a change in the weighting of 
cases was made to allow for the greater amount of time required 
in the trial of tort cases. As there stated, the weighting scale used 
in 1918 “originated while the old appeal system persisted and be- 
fore the flood of automobile tort cases arrived. The latter has 





* Daniel Webster said “I would have the judicial office filled by him who is wholly a judge, al- 


ways a judge and nothing but a judge. 
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added greatly to judicial loads because few are defaulted, whereas 
the great majority of contract cases go off by default. The 1937 
weighting (used in the table on p. 75 of the 14th. Report) gives 6 
load units for unremoved tort cases, 3 for such contract cases, 1 for 
drunkenness cases held for the court, and 2 for all other cases. 
This same weighting of the relative draft on judicial time of the 
various types of business in each court is used in the following 
tables and also in the table on the opposite page showing the pro- 
portions of various types of business in each court. 

While these weightings are necessarily somewhat arbitrary, 
they seem preferable to a mere count of all entries and to a mere 
census count in a population in a district for the purpose of pre- 
senting the relative judicial loads and their relation to the public 
cost as a picture for study. 

The following tables show the judicial cost and work loads in 
these courts. 
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District Court WEIGHTED Loap DistTriBuTION PERCENTAGES ( 1939) 




































































1 | 2. 
| | | | | | | | | 
& | | 
| > é | | 
| = | & ai. | } 
| £2! él | 
Court 2 | = Pp © ‘3 =. | } | i 
|S. | | #leglég| OS lee/88| 2) | 
ia Je s |;& es| 4} £ o| 6° o | = |e 
| BS |5B/S8) € leeleo) S1E\ ez 
} | Oo | ae jae) 2 OR RS) &] oO] 5 
| ial a 2 a es 
| % | % | % . | % % | % % | % 70 
Boston Municipal........... | 154,831 | 24 | 31 | 1 | 3 | 2 | 35 | 4 | - | 61 | 39 
Oe ee | 45,078 | 21 | 14 | 5 4 }11 | 37 5 | 3 155 | 45 
BIER. cvcice ces. _covecst | Sela | 1 4 6 |17 |12 | 3 | 1 | 82 | 16 
Roxbury...... sa seers | 34,667 | 22 | 1 10 6 7 | 45 | 6 3 | 46 | 54 
Cambridge... .. veseseee-++ | 34,022 | 31 | 19 5 | 719.12 7 1 | 71 | 29 
| See ee 30,789 | 18 | 20 | 4 | 6 | 11 | 35 4 1 | 59 | 40 
Dorchester... .. vereeeessoss | 23,157 | 37 | 2 | 7 | 12 | 12 | 25 | 3 2 | 70 | 30 
Quincy..........-..+.- -. | 21,216 26 | 20 | 3 7 |19 | 17 | 5 | 2 | 75 | 26 
| SSE ee 19,819 | 47 | 8 | 6 , i * | 146} 4 | 2177 | 292 
Ree 19,112 | 33 | 19 | 7 § |12 |17 | 6 | 2176 | 2 
WN hist. aeseiscaie 15,481 | 28 | 16 | 4 | 7 | 24 | 13 | 5 | 2 | 79 | 20 
ee, ae 14,828 | 25 | 21 | 7 | 7 11 21 6 1 71 22 
WOM... oss ane 14,828 | 16 | 18 | 5 | 6 | 13 | 36 4 1 | 58 | 41 
West Roxbury...... 12,487 | 18 | 2 8 | 10 | 12 | 42 4 | 2 | 50 | 48 
East Boston... .. 11,792 | 26 | 3 | 5 | 8 | 8 | 36 6 | 8 | 50 | 50 
Sa Pea 11,774 | 25 | 25 | 3 9 | 11 | 21 4 1 | 73 26 
Brookline.......... -. | 11,593 | 25 | 23 3 | 9 |11 | 24 | 2 1 | 71 | 27 
New Bedford... . . 11,416 | 20 | 15 5 | 3 | 21 | 26 | 4 3 | 64 | 33 
Re nici 5.6% ; 11,210 | 18 | 30 4 7 13 | 2! 5 | 2 | 72 | 28 
Fall River........ -ooooe | WRMSS 1] 92 114 | 10 | 4 | 189 | 29 5 | 4 | 61 | 38 
Brockton......... 10,373 | 33 | 18 | 5 | 4 | 10 | 20 7 2 |70 | 29 
Lawrence....... 10,250 | 29 | 17 | 4 | 3 | 13 | 25 | 5 2 | 66 | 32 
South Boston. . : ; 10.018 |10 | 1 | 5 | 4 | 8 | 59 | 13 4 25 | 76 
Woburn........ 9,517 | 18 | 22 | 4i7iaisa i 7 1 | 65 | 35 
Brighton........ 8023/14 | 4 | 12 | 12 | 14 | 35 | 6 | 2 | 56 | 43 
Dedham....... : ; é 7,856 | 22 | 25 | 3 8 | 14 | mam | ££ | 72 27 
Pittsfield....... 7,827| 8 |15 | 3 2 | | 37 | 9 | 1 | 82 | 47 
Charlestown. . . ; 6,868 | 10 iS ae. 52 | 22 | 4 | 20 | 78 
Haverhill. ...... : 6,324 | 30 | 19 | 4 4 |18 |20 | 4 | 1 | 75 | 25 
Taunton....... 5,835 | 19 wisi 4 i sig#aoiziszsis 48 
Framingham... . . 5,588 | 19 26 42 1 ig ig i-2 68 | 32 
Abington.......... 5,260 | 14 | 19 | 3 | 6 | 17 | 28 9 | 2 | 59 | 39 
Southbridge. .... 5,080 | 5 | 11 | 2 2 | 18 | 53 | 8 | 1 | 36 | 62 
Hampshire. ... . a 4,898 | 12 11 4 3 19 |39 | 9 | 1 | 49 49 
Fitchburg... . . i paces 4,659 | 16 3 | 4 6 8 | 20 | 21 2 56 43 
Holyoke. ...... sooscsss| 4656} 29 | 11 | 3 | 2 | 20 | 21 [ar | 1 | 65 | 33 
Concord....... a ak 4,315 | 13 | 22 | 2 | 7 |18 | 29 | 6 | 1 | 62 | 36 
Gardner-Athol . F aaa 4,154 7 15 4 5 os lUdig@e iw i Cs | 52 47 
Franklin......... seseececes | 3,982 | 16 | 19 | 2 | 6 | 14 | 32 | 6 | 8 | 57 | 41 
Greenfield... :: -.| 3,533] 7 |14 | 2 | 3 |26 | 39 | 7 | 2 | 52 | 48 
Westfield.......... soo) ae, 2 7 3 2 | 13 | 61 6 | 1 | 32 | 68 
Attleborough... .. ecocee| SOLS IMISITA2ip ia il gi sia ia 
Middleborough . Serres a so. oe ee, a ee ee ae 
Gloucester. pat Pan: te ee 3 5 8 | 25 8 2 165 | 35 
_ aeeareet : | SI Bis 3 4 {11 | 46 | 11 2 | 43 | 59 
Peabody......... eee 3 5 | 11 | 13 8 2176 | 23 
Barnstable......... nég'e mens 2,898 | 7 23 2 5 16 | 40 4 2 53 46 
Newburyport... .. pees 2,847 | 17 11 2 4 13 | 42 8 2 | 47 | 52 
"Sia ea ae rievce| oe 12 1 2 | 6 |60 | 8 1 | 30 | 69 
Mostborsugh ; ..eee| 2,705 | 20 | 19 3 6 | 21 | 26 3 1 | 69 | 30 
Chicopee.......... 0} SOB MB 1B 7 5 |16 | 24 | 14 1 | 60 | 39 
North Adams... ... ~revoncs | St ee 1 4 4 | 25 | 24 | 14 2 | 59 | 42 
Stoughton.......... cece] St ae 1 4 6 | 12 | 42 6 3 | 48 | 51 
_ hee renine 2,370 | 2 4 2 1 | 12 | 66 | 10 2 ist (% 
EE oom 2,360 | 11 28 6 6 4 20 22 3 55 45 
Plymouth........... caccoe | Se © tae 5 5 | 13 | 40 9 2 | 48 | 51 
_ Re eae ‘aves |. Sele Toe 2 9 | 18 | 21 3 2 174 | 26 
aire sicnicass-ncediars 1,900 | 15 | 19 4 3 9 | 40 6 2 | 50 | 48 
Provincetown........ esaue 1,852 | 6 19 2 5 23 =| 38 4 3 | 55 45 
Blackstone............. ov| Sle he 3 5 | 26 | 36 2 1 | 62 | 39 
Great Barrington............ 1,633 | 7 17 1 1 33 33 7 1 59 41 
eee 1,623 | 17 10 2 4 17 | 38 8 2 50 | 48 
Westborough................ 1,609 | 18 | 10 1 2 | 12 | 50 4 2 | 43 | 56 
Adams (Se 8 ae asvort oar 2 ie 2 4 | 19 | 50 3 1 | 46 | 54 
Ata Cashier te 1,372 | 5 7 1 2 | 22 | 50 8 4 | 37 | 62 
East Brookfield. ...... 1,322 | 0 | 18 3 4 | 26 | 38 8 3 | 51 | 49 
Ware (East Hampshire) 1,045 | 10 | 11 2 2 | 23 | 46 5 1 | 48 | 52 
Winchendon......... eat aa 1,039 | 2 14 2 2 9 48 21 2 71 29 
eee ae so7 | 2 116 | 1 | 10 | 30 |31 | 5 | 3 | 59 | 39 
eet Shs 727 | 11 | 10 2 5 7 | 40 | 23 1 | 35 | 64 
Ea eR 665 | 6 | 20 4 2 | 22 | 43 1 1 | 54 | 45 
Williamstown........ Rian 579 | 4 8 0 1 | 36 | 45 5 1 | 49 | 51 
Nantucket........... hae 452 i |Z 6 6 | 42 | 19 3 0 | 78 | 22 


























Note. Fractional percentages are disregarded. 
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DISTRICT COURT EXPENSE AND WORK LOADS. 


SurroLtk County Districr Courts. 

















Paid 1939  Popu- 1940 
Special Justices Judicial Load Judicial lation Judicial 
Judge’s Sitting for Extra nits Cost per 1935 Load 
Salary for Judge Sessions (1937) (1939) Unit Census units 
Roxbury cee. $6,000 $596 *$14,167 30,044 34,667 .60 153,628 34,352 
W. Roxbury % 5,000 496 4,170 11,158 12,487 .77 113,992 11,619 
Dorchester . 6,000 576 4,550 18,063 23,157 .48 172,818 24,052 
S. Boston 4,500 577 1,519 9,807 10,018 .66 61,215 10,580 
E. Boston 4,200 222 1,474 12,977 11,792 .50 78,306 11,676 
Chelsea . 4,200 417 5,160 18,715 19,819 .49 81,496 16,600 
Charlestown lovee 4,500 357 670 6,466 6,868 .80 31,663 7,415 
Brighton . a 3,900 387 503 6,507 8,023 .59 56,362 9,178 
S courts ......... P $33,800 $3,630 $32,217 113,737 126,831 125,472 
Total Average ........ 14,217 15,854 15,684 
Central Court 
(9 Judges) ...... $82,000 $2,850 $4,890 154,830 .58 159,497 
Average 17,203 17,722 
Total Suffolk ...... $120,000 $6,480 $37,307 





Mippiesex County Districr Courts. 











Paid 1939 Popu- 1940 

Special Justices Judicial Load Judicial lation Judicial 

Judge’s Sitting for Extra Units Cost per 1935 Load 

Salary for Judge Sessions (1937) (1939) Unit Census units 
Malden ; = . $6,000 $595 $8,599 32,820 38,076 .389 205,662 39,477 
Cambridge . 6,000 595 9,532 31,612 34,022 .47 171,485 38,720 
Lowell eee ; 5,100 516 2,977 13,706 15,481 .55 137,875 14,496 
Somerville = 4,600 715 2,573 11,526 14,828 .53 103,908 15,020 
Walthan ......... 4,200 695 5,323 8,841 14,221 .72 177,492 12,728 
WROER 2. 0.06s0.0500520 3,800 377 1,434 7,645 9,517 .59 59,660 10,488 
Newton en nre 3,900 322 4,363 11,417 11,774 .73 65,276 13,431 
Framingham _....... 3,900 76 1,334 4,303 5,588 .95 35,096 6,362 
Concord ; ; 2,900 422 240 3,932 4,315 .82 32,389 4,324 
Marlborough ............ 2,400 230 71 2,010 2,705 .99 24,056 2,781 
Ayer ........... aero 2,300 197 oo 2,532 2,743 .91 18,936 2,798 
Natick : ipreatiaee 1,900 276 257 2,091 3,345 .74 13,589 3,044 
Total, 12 courts ... $47,000 $5,016 $36,703 129,903 156,615 163,669 
Average ......... 11,809 13,051 13,639 





Norrotk County Districr Courts. 











Paid 1939 Popu- 1940 
Special Justices Judicial Load Judicial lation Judicial 

Judge’s Sitting for Extra Units Cost per 1935 Load 

Salary for Judge Sessions (1937) (1939) Unit Census units 
ere $5,600 $315 $8,454 20,014 21,216 .68 138,000 21,855 
ee 3,700 377 2,088 7,387 7,856 .80 59,827 8,101 
Brookline . ns 3,500 630 2,328 9,194 11,593 .55 47,490 13,128 
Franklin _......... ns 3,000 188 566 4,387 3,982 .94 34,324 4,848 
Stoughton ................ 2,300 228 289 2,084 2,389 1.17 19,785 2,558 
Total, 5 courts ........ $18,100 $1,738 $13,725 43,066 47,036 50,490 
Average 8,613 9,407 10,098 





* In all these county tables, expense in the third column ‘For Extra Sessions,”’ excludes sittings 
for judge while in Appellate Division or Superior Court. 
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BristoL County District Courts. 
Paid 1939  Popu- 1940 
Special Justices satis ane Judicial lation _— 
Judge’s Sitting for Extra Unit Cost per 1935 0a 
Salary for Judge Sessions (1937) ( (1939) Unit Census oe 
New Bedford we $5,400 $357 $3,440 14,059 11,416 .80 142,482 11,324 
Fall River 5,400 527 2,140 12,019 11,152 .72 130,677 10,498 
Taunton ccvsucteccc 356 807 4,942 5,835 .80 56,428 5,118 
Attleboro ................ 3,100 306 163 3,512 3,391 1.05 41,067 4,213 
Total, 4 courts ........ $17,500 $1,546 $6,550 34,532 31,794 31,153 
Average 8,633 7,948 7,788 
PiymoutH County Disrricr Courts. 
Paid 1939 Popu- 1940 
Special Justices i Load Judicial lation Judicial 
Judge’s Sitting for Extra Un Cost per 1935 Load 
Salary for Judge Sessions (1937) (1939) Unit Census units 
Brockton ................... $4,200 $389 $2,877 10,077 10,373 .72 80,377 10,141 
Abington ..... ae 317 1,164 4,394 5,260 .61 39,367 4,915 
Middleborough ........ 2,500 239 557 2,865 3,347 .98 21,529 3,475 
Plymouth ................. 2,500 215 281 2,243 2,150 1.39 21,038 2,769 
Total, 4 courts ........ $11,400 $1,160 $4,879 19,579 21,129 21,300 
Average ........ 4,895 5,282 5,325 
Essex County Districr Courts. 
Paid 1939 Popu- 1940 
Special Justices Judicial Load Judicial lation Judicial 
Judge’s Sitting for Extra Units Cost per 1935 Load 
Salary for Judge Sessions (1937) (1939) Unit Census units 
 aperore = $5,300 $456 $7,406 17,228 19,112 .68 137,688 19,579 
Salem ...... ; 4,400 437 2,272 10,081 11,210 .63 89,893 10,526 
Lawrence . ae 482 5,544 9,693 10,250 1.09 123,067 8,845 
Haverhill ...... 3,600 357 810 5,976 6,324 .75 55,100 6,262 
Gloucester Secale 2,700 241 438 3,406 3,279 1.07 29,299 3,140 
Newburyport ...... 2,300 320 198 2,894 2,847 .99 21,713 2,688 
Peabody .......... . 8,000 278 903 2,933 3,159 1.32 22,939 3,057 
Amesbury ............ 2,400 190 95 1,561 1,623 1.65 16,485 1,573 
Ipswich ..... : Pa 1,400 46 0 821 727 1.98 5,599 713 
9 courts, Total .. $30,300 $2,807 $17,666 54,393 58,531 56,383 
Average esacaes 6,043 6,504 6,265 
BaRNSTABLE County Districr Courts. 
Paid : 1939 Popu- 1940 
pecial Justices Judicial saat Judicial lation Judicial 
Judge’s Sitting for Extra Unit Cost per 1935 Load 
Salary for Judge Sessions (1937) (1939) Unit Census units 
Barnstable _.............. $2,700 $178 $311 3,340 2,898 1.10 18,579 2,937 
Provincetown .......... 1,900 112 18 1,627 1,852 1.09 13,726 1,865 
2 courts, Total ...... 4,967 4,750 4,802 
Average ............ $4,600 $290 $329 2,483 2,375 2,401 





* In all these county tables, expense in the third column “For Extra Sessions,” 
for judge while in Appellate Division or Superior Court. 
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HaMPsHIRE County District Courts. 























Paid 1939 ~=Popu- 1940 

Special Justices Judicial Load Judicial lation Judicial 

Judge's Sitting for Extra ‘nits Cost per 1935 Load 

Salary for Judge Sessions (1937) (1939) Unit Census units 

Northampton nt $3,900 $387 $1,045 5,354 4,898 1.09 64,633 4,999 
Ware 2,100 208 0 1,232 1,045 2.21 10,877 848 
2 courts, Total $6,000 $595 $1,045 6,556 5,943 5,847 
Average 3,278 2,972 2,923 

Worcester County Districr Courts. 

Paid 1939 Popu- 1940 
Special Justices Judicial Load Judicial lation Judicial 

Judge's Sitting for Extra Tnits Cost per 1935 Load 

Salary for Judge Sessions (1937) (1939) Unit Census units 
Central $6,000 $576 $6,636 35,563 45,078 .29 235,745 43,982 
Fitchburg 3,300 562 810 3,800 4,659 1— 44,694 4,947 
Southbridge 3,100 235 0 6,880 5,080 .65 39,390 7,435 
Athol & Gardner 3,100 307 718 3,902 4,154 .99 39,436 3,808 
Blackstone .. 2,500 215 16 2,024 1,805 1.51 24,978 2,213 
Clinton 2,400 419 22 1,428 1,900 1.49 21,139 1,597 
Leominster ; 2,400 214 127 2,287 2,360 1.16 21,810 2,020 
E. Brookfield 2,300 182 0 1,228 1,322 1.87 19,450 1,887 
Milford ' 2,300 220 99 2,153 1,967 1.23 20,847 1,787 
Westborough ; 2,200 218 50 1,403 1,609 1.53 17,551 2,019 
Winchendon 1,400 227 0 410 1,039 1.56 6,202 1,009 
Total $31,000 $3,377 $8,469 60,899 70,973 72,704 
11 courts Average 5,536 6,452 6,609 





Hamppen County Distrricr Courts. 











Paid 1939 Popu- 1940 
Special Justices Judicial Load Judicial lation Judicial 

Judge's Sitting for Extra Tnits Cost per 1935 Load 

Salary for Judge Sessions (1937) (1939) Unit Census units 
Springfield es $6,000 $576 $4,510 29,219 30,789 .386 191,003 28,763 
Holyoke sack 3,600 357 1,537 3,684 4,656 1.18 56,537 4,239 
Chicopee , 3,200 318 53 3,035 2,630 1.36 43,930 2,633 
Westfield 2,500 248 414 2,964 3,474 91 25,431 2,538 
Palmer 2,300 228 228 2,159 2,370 1.16 18,595 2,536 
Total, 5 courts $17,600 $1,727 $6,742 41,061 43,919 40,709 
Average 8,212 8,784 8,142 





FRANKLIN County District Courts. 











Paid 1939 Popu- 1940 
Special Justices Judicial Load Judicial lation Judicial 

Judge's Sitting for Extra Tnits Cost per 1935 Load 

Salary for Judge Sessions (1937) (1939) Unit Census units 
Greenfield $3,100 $306 $979 3,490 3,533 1.24 41,850 3,540 
Orange 1,600 142 21 575 665 2.65 7,762 665 
Total, 2 courts ... $4,700 $448 $1,000 4,065 4,198 4,205 
Average. 2,033 2,099 2,102 





In all these county tables, expense in the third column “For Extra Sessions,” excludes sittings 
for judge while in Appellate Division or Superior Court. 
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BERKSHIRE County Districr Courts. 

Paid 1939 Popu- 1940 
Special Justices Judicial Load Judicial lation Judicial 

Judge’s Sitting for Extra Units Sost per 1935 Load 

Salary for Judge Sessions (1937) (1939) Unit Census units 
Pittsfield $3.800 $691 $427 7,255 7,827 .59 61,286 7,863 
N. Adams 2,400 238 182 2,029 2,444 1.15 23,224 2,211 
Adams 2,000 137 5 1,630 1,481 1.49 15,088 1,321 
Gt. Barrington 1,800 198 6 1,386 1,633 1.19 11,076 1,515 
Lee 1,800 5 5 1,229 1,372 1.32 10,262 1,313 
Williamstown 1,200 43 0 574 579 2.65 3,975 671 
Total, 6 courts $13,000 $1,312 $625 14,103 15,336 14,894 
Average 2,351 2,556 2,482 

Dukes County District Court. 

Paid 1939 ~=Popu- 1940 
Special Justices Judicial Load Judicial lation Judicial 

Judge's Sitting for Extra ‘nits Cost per 1935 Load 

Salary for Judge Sessions (1937) (1939) Unit Census units 
Edgartown $2,400 $30 0 938 897 2.72 4,953 489 

Nantucket County Districr Court. 

Paid 1939 ~=Popu- 1940 
Special Justices Judicial Load Judicial lation Judicial 

Judge's Sitting for Extra Tnits Cost per 1935 Load 

Salary for Judge Sessions (1937) (1939) Unit Census units 
$1,500 $5 0 542 452 3.33 3,678 187 





* In all these county tables, expense in the third column “For Extra Sessions,” 


for judge while in Appellate Division or Superior Court. 


excludes sittings 
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SUFFOLK COUNTY. 


Here, first of all, the situation is ripe for a change. To place all 
standing justices on a full-time basis, with pay equal to that of an 
associate justice of the central court means an additional cost of 
$33,700. 

Figures as to this county point to certain conclusions: 

1. The total judicial load in the eight outlying district courts 
does not exceed the capacity of the eight standing justices. 

2. The amount spent for “simultaneous sessions” held by 
special justices under Gen. Laws, Ch. 218, Sec. 40 is nearly equal 
to the amount necessary to put all standing justices on a full- 
time, fully-paid basis. 

3. As a result of the competition between judicial duty and 
private practice, and the irregular distribution of business be- 
tween these eight courts, the holding of such sessions, to an ex- 
tent determinable by the justices themselves, has, in some courts, 
been overdone. 

4. The special justice system, originally designed for emer- 
gency use, to cover illness and vacation time of regular judges, 
and temporary bulges of business, has increasingly become a per- 
manent part of the judicial establishment, much over-manned, 
largely dispensable, and peculiarly vulnerable to the criticism di- 
rected at it. 

The legislative action needed to cure the situation is twofold. 

1. To make the judicial district of each of the nine district 
courts in Suffolk County co-extensive with the county lines em- 
powering all the justices to sit at any place and in any court in 
the county, the chief purpose being to make the judicial load 
fluid, and to make full-time judicial service available in areas 
where the judicial load is now inadequate therefor. 

2. A broad power of centralized control over details of dis- 
trict court county business, most logically vested in the office 
of chief justice of the central court. It is absurd to mainstain 


two kingdoms, as has been suggested, in an area as small as Suf- 
folk. 


All else should be left to administration. It is assumed that con- 
trol will be exercised under general policies determined by a board 
of all the judges. Allowing the courts to make rules for their own ac- 
tion in the procedural field, as in appellate division and small claims 
procedure, has been justified by results. Equal results are predict- 
able in such details as the assignment of judges so as to match 
manpower and load, the routing transfer and consolidation of 
cases and the like. It casts no reflection to say that such things 
can be more safely left to flexible judicial control than to depend on 
rigid legislative provision. 


f- 
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OTHER COUNTIES 


As to the remaining counties, the following table shows the situ- 
ation :— 


AVERAGE COURT LOADS, BY COUNTIES, 1937, 1939 and 1940 
Load Units 


No. of Courts 1937 1939 1940 

II scstintsirliliccidobuiantameacciotabiiatens 12 11,809 13,051 13,642 
EE ere arente rer een 9 6,043 6,504 6,265 
Se eee econ era ee 5 8,613 9,407 10,098 
I ssid seis sichahibininicemicinonioe 4 8,633 7,948 7,788 
MN chee cassaca yates cute sakaststausworcd 4 4,895 4,553 5,325 
MMIII ckcicssusisisiiceses dcsoatercvaredaeconcast 11 5,536 6,452 6,609 
ND sahsicatiiesneraicnioectvanecnepaiiniplaiiiel 5 8,212 8,784 8,142 
ESERIES Rare wes Senet 2 3,278 2,972 2,923 
I os Siiescrcsearo tates aetna 6 2,301 2,556 2,482 
I 6 Sess hc5ctsSiasetssotesasesulonconaese 2 2,483 2,375 2,401 
a cd hats ks aa Socal 2 2,033 2,099 2,102 
i tactoacediaar iia Bisiedibesietaicnal 1 938 897 489 
I fii cinae ciastaanttettisactisian 1 542 452 





oe 


Suffolk, except Boston Municipal 
Boston Municipal 


9 judges, per judge... 17,203 17,722 


Middlesex County is the only one outside of Suffolk which has 
a sufficient volume of business to warrant consideration of putting 
all the judges on a full-time basis. As to any other county, what- 
ever the judges may be called, they will not in fact be full-time 
judges, for want of a sufficient load. If they are to be barred from 
practice, as we think they should be, they should be adequately 
paid. But if they have full pay and a half load, the tax payer suf- 
fers. Except for Suffolk and perhaps Middlesex, the county circuit 
court idea is obviously impracticable. There are large courts, such 
as Worcester, Springfield, Lynn and Quincy, where full-time service 
is feasible, but not on any county basis until the number of courts 
is reduced or the judicial load enlarged. 

In Middlesex County, with twelve courts, the salaries of the regu- 
lar judges total $45,900. In 1939, special justices were paid, for 
holding extra sessions, $36,708.52. To place all twelve permanent 
judges on a salary of $9,000 would add $62,000, a net increase of 
$25,492. There is no such equality between added cost and present 
expenditure for extra sessions as exists in Suffolk County. We do 
not think it feasible to apply in Middlesex the plan recommended 
for Suffolk County. What can be done, if thought desirable, is to 
apply the Suffolk plan to an area comprising the judicial districts 
of the courts in Malden, Cambridge, Somerville, Woburn, Waltham 
and Newton. The business of those six courts represents 78% of 
the entire county load. Their expenditure for extra sessions, in 


14,217 15,854 15,684 
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1939, was $31,827.44. To fix full-time pay for the six, at $9,000, 
would mean an increase of $25,600. But the load in those courts 
would call for two additional permanent judges, bringing the total 
increase to $43,600 or $11,773 more than the amount paid for extra 
sessions. The change is not self liquidating, as in Suffolk County. 
Also, to the last figure should be added some sum for whatever 
should be added to the salary of an executive head, however chosen. 
We do not recommend any plan for fusion of courts, either in Suf- 
folk or elsewhere, which lacks the element of a centralized co- 
ordinating control. The divergencies between the extra-session ex- 
pense in courts having comparable work loads is only one illustra- 
tion of the need. 

It is fair to add, when considering the costs of courts, that an 
equalization of judicial load is likely to produce calls for increased 
pay from other officials, the work of some of whom will probably 
increase. 

All things considered, we think it better to defer action on any 
county plan outside of Suffolk until it is found how consolidation 
works out there. Several well-meant plans for a county court sys- 
tem have been advanced, but they fail to take into account the 
matter of judicial load. A neglect of basic facts is a sure road to 
failure in such reforms. 

We are opposed to enlargement of the district court load, by 
having part-time judges act as masters and auditors. That means 
divided allegiance, only one degree better than that existing be- 
tween court duty and private practice. The diversion of district 
court judges into the Superior Criminal Court has been anything 
but a benefit to the District Court system. 

Even if the situation does not now admit of the fusion of courts, 
with centralized control for efficiency, uniformity and economy, 
outside of Suffolk County, progress can still be made toward full- 
time judicial service in certain courts. In the 14th. Report (p. 18), 
we named the following courts outside of Suffolk as having the 
largest business: 


Extra 
1937 load 1939 load 1940 load Session Cost 

Worcester 35,563 45,078 43,982 $6,636 
Malden ... 32,820 38,076 39,477 8,599 
Springfield 29 219 30,789 28,763 4,510 
Cambridge . 31,612 34,022 38,729 9,532 
Quincy . 20,014 21,216 21,855 8,454 
Lynn ...... 17,228 19,112 19,579 7,406 
New Bedford 14,059 11,412 11,324 3,440 
Fall River ... 12,019 11,152 10,498 2,140 
Lowell ... . 13,706 15,481 14,496 2,977 
Lawrence ..... 9,693 10,250 8,845 5,544 


Somerville ........0..0.0.0...... 11,526 14,828 15,020 2,573 
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The Suffolk County Courts, together with those above listed, 
carry a total load of 514,484 units, which is 69% of the total load 
of all the district courts of the state. 

Testing this list of courts both by the load test and by popula- 
tion of the district, the three courts of Lawrence, New Bedford and 
Fall River, fall below the estimated 14,000 load units of a full- 
time court, and, although the population of each of these three 
judicial districts exceeds by more than 40%, the population of the 
Waltham district, entries, as well as the load units, of the Waltham 
Court, exceed those in the other three courts during the past two 
or three years, as shown by the following table: 





Waltham Lawrence New Bedford Fall River 








Population (1935 census) ........ 77,492 123,067 142,482 130,677 
Total entries, unweighted. 
eee 5,297 5,827 7,627 
IE iscnies = 7,195 6,209 5,828 6,838 
1939 .. 7,251 5,836 5,983 6,451 
1940 6,350 4,453 5,972 6,089 
Weighted Judicial Load 
1937 tee 8,841 9,693 14,059 12,019 
1939 ..... . 14,221 10,250 11,416 11,152 
aes 12,809 9,046 11,294 10,561 





These facts raise the question whether the courts in New Bed- 
ford, Fall River and Lawrence should be considered at the present 
time for full-time service courts, as we suggested in 1938. The 
table shows that the volume of business in a court depends to some 
extent on other factors than population of the district. 

In view of the long continued discussions of the problems of the 
Suffolk County courts by various commissions and committees, 
and the various differing plans which have been suggested in regard 
to them in recent years in the reports referred to, on page 7 of this 
report, we submit, as a basis for discussion, the following drafts 
for carrying out the plans suggested in order that these drafts 
may be compared with other proposals which have been made. 


Drart Act as To FutL Time Service IN CERTAIN CovuRTS 
OUTSIDE OF SUFFOLK CouNTY. 


Section six of Chapter two hundred eighteen of the General Laws 


is amended by adding at the end of the first paragraph of said sec- 
tion six, the following: 


“Section 6A. The justices of the central district court of Worcester, the 
first and third district courts of eastern Middlesex, the district court of 
East Norfolk, the district court of Southern Essex and the district courts 
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of Springfield, Somerville, Lawrence and Lowell shall be full-time justices 
and they shall not practice law,” and said chapter two hundred eighteen is 
further amended by inserting a new section seventy-five A as follows: 

“Section 75A. The salaries of the full-time justices specified in section six A 
of this chapter shall be dollars.” 


“Section 79 of said chapter 218 is hereby amended by inserting at the end 
thereof the following :— 

In courts specified in section 6A of this chapter the salaries of the clerks 
and of the various assistant clerks shall continue to be governed by the popu- 
lation scale in section 78 as if no change had been made in the method of 
fixing the salaries of the justices of said courts.” 


TENTATIVE DRAFT OF THE MAIN PROVISIONS FOR AN ACT TO 
ENLARGE THE JURISDICTION OF THE District Courts IN SUFFOLK 
County AND TO REDUCE THE Cost OF ADMINISTRATION OF JUSTICE 
IN SAID County. 


WHEREAS it is desirable to provide for the more effective 
and more economical use of the judicial authority and of the ju- 
dicial quarters of the District Courts in Suffolk County in the 
administration of justice in the interest of the public 


Now THEREFORE BE IT ENACTED, etc., 


§1. Section one of chapter two hundred eighteen of the General 
Laws is hereby amended by striking out the part relating to the 
courts in Suffolk County and by inserting, at the end of said section 
one, the following: 


The judicial district of the following courts—the Municipal Court of 
the City of Boston, the Municipal Court of the Brighton District, the 
Municipal Court of the Charlestown District, the District Court of Chelsea, 
the Municipal Court of the Dorchester District, the East Boston District 
Court, the Municipal Court of the Roxbury District, the Municipal Court 
of the South Boston District, and the Municipal Court of the West Rox- 
bury District—shall be the County of Suffolk, with sittings to be held at 
the places where said courts were held prior to the passage of this act and 
at such other other places as may hereinafter be provided for. The juris- 
diction of all said courts shall also extend over all waters, islands and places 
heretofore included in the district of any of said courts and over so much of 
the Charles River Basin as has heretofore been included in the jurisdiction of 
any of said courts; and in criminal cases such jurisdiction shall be concurrent 
with that of the Second and Third District Courts of Eastern Middlesex and 
the District Court of Newton, over so much of the Charles River Basin as 
has heretofore been within the concurrent jurisdiction of said three last 
mentioned courts. 
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Section 2. Section seventy-five of chapter two hundred eighteen 
of the General Laws is hereby amended by adding at the end thereof 
the following: 


The salary of the justice of each of the courts in said county other than 
the Municipal Court of the City of Boston shall be the same as the salary of 
an associate justice of the Municipal Court of the City of Boston, and none 
of the justices in any of the district Courts in said county shall engage in 
the practice of law, directly or indirectly. Their judicial service shall be 
full-time service in accordance with the designation of the chief justice as 
hereinafter provided. 


Section 3. A new section of said chapter two hundred eighteen 
of the General Laws is hereby inserted as section thirty-nine A 
as follows: 


Justices of District Courts within the County of Suffolk may perform 
each other’s duties when designated by the Chief Justice or in case of his 
absence or inability, the senior associate justice present, of the Municipal 
Court of the City of Boston and when so designated they shall perform 
such duties at such times and places within said county as such chief jus- 
tice may direct. 


Section 4. Section forty of said chapter two hundred eighteen 
is hereby amended by striking out the words “District Courts, 
except the Municipal Court of the City of Boston” in the first and 
second lines, and substituting therefor the words “District Courts 
in counties other than Suffolk”; and by striking out the words 
“except the Municipal Court of the City of Boston” in the tenth 
and eleventh lines and also in the fourteenth line, and substi- 
tuting therefor the words “in counties other than Suffolk.” 


Section 5. Section fifty of said chapter two hundred eighteen is 
hereby amended by striking out the last sentence thereof and in- 
serting the following: 


The chief justice and associate justices of said court and the justices 
of the eight other District Courts in Suffolk County sitting jointly shall, 
from time to time, make rules for regulating the practice and conducting 
the business in all the District Courts in Suffolk County in all cases not 
expressly provided for by law, and including therein the rules for all said 
courts in Suffolk County under section twenty-one of this chapter, and for 
the transfer from one court to another and hearing and disposition of 
cases in said courts, for the duties of the clerical forces and other court 
officials or employees in any of said courts with a view to adjusting the 
judicial and clerical force in said courts to the needs of the work in all said 
courts in the most effective and economical way in the public interest, and 
for the fixing of the place of return of process. 

Said justices sitting jointly shall also approve the appointment of assist- 
ant and deputy clerks in any of said courts and fix their number and appoint 
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court officers, interpreters and medical staff. Said justices shall also make 
rules for the business of the Suffolk Appellate Division under section one 
hundred eight of chapter two hundred thirty-one as amended by section 

of this act, and shall perform the functions for all of said courts 
in Suffolk County, which, under sections fifteen and forty-three of said 
chapter two hundred eighteen as most recently amended by chapter three 
hundred forty-seven of the acts of nineteen hundred thirty-nine, are to be 
performed for other courts. 

They shall also perform the functions as to all of the Suffolk County 
Courts provided for by the last sentence of the first paragraph of section 
forty-three A of said chapter two hundred eighteen; and said Suffolk County 
Courts are hereby withdrawn from the duties of the Administrative Com- 
mittee of the District Courts therein provided for, but the third paragraph 
of said section forty-three A shall continue to apply to all justices of all 
District Courts in the Commonwealth. 


Section 6. Section fifty-one of said chapter two hundred eigh- 


teen is hereby amended by adding at the end thereof the following: 


Said chief justice, or senior associate justice present, shall preside at the 
joint meetings of the justices of the District Courts in Suffolk County, 
shall approve and certify all bills in all of said courts, shall assign justices 
and direct the use of special justices in all of said courts, require reports 
from all subordinate officials and make all budget estimates and appoint 
all probation officers hereafter appointed in all of said courts subject to 
the approval of all of said justices, or a majority of them, and may fix 
the salary of such probation officers, as provided in section eighty-three 
of chapter two hundred seventy-six as amended by chapter three hundred 
sixty of the acts of nineteen thirty-six. 


Section 7. Section eight of said chapter two hundred eighteen 
hereby amended by adding thereto the following: 

Other than justices, all officials and employees in the District Courts in 
Suffolk County shall perform in any of said courts such duties, in addi- 
tion to those imposed upon them by law, as may be determined by rule, 
or standing or special order, by the justices of all the District Courts in 
Suffolk County sitting jointly. 


NOTE 


This draft act contains the main provisions. If the plan suggested is ap- 


proved certain corresponding changes of phraseology in various sections of the 
Statutes will be needed. These can be indicated if and when needed. 


Some of these sections are Section 40, 44, 61, 65 and 54 of Chapter 218; 
Section 2 of Chapter 223; Section 143 of Chapter 231; Section 9 of Chapter 
232; Section 10 of Chapter 246; and Sections 83 and 95 of Chapter 276. 
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7. How Boston Can Save Money 

The annual court cost in Suffolk County for criminal business 
is about $1,080,000 of which $600,000 is for the Superior Criminal 
Court, $480,000 for the nine district courts. Boston pays all, 
except for Superior Court judicial service and the district attorney’s 
office, paid in the first instance by the state. The details appear 
in a foot note.* 

The Suffolk district courts received in the last reported year 
89,870 criminal cases. There were entered in the Suffolk Superior 
Court 1,043 cases on indictment, 3,496 appeals from the district 
courts. That court disposed of 4,925 cases old and new during 
the year, but it actually tried only 1,372. 

The great majority of cases in the district courts end there with 
an acquittal or a plea of guilty and a disposition. The more im- 
portant cases follow a somewhat regular course,—An arraignment 
and plea of not guilty, a continuance for trial, and witnesses 
recognized for re-appearance, as Many more continuances as the 
defendant can get. If convicted, an appeal from sentence (made 
after an investigation and report by the probation officer), and 
either a release on bail, or confinement in jail, until the case on 
appeal comes up in the Superior Court. (Incidentally, the weekly 
cost per inmate in the Suffolk County jail is $15.69). The basic 
reason for the right of appeal is the constitutional right to a jury 
trial. It is available even to a defendant who has been placed 
on probation in a district court, and after a more or less protracted 
supervision has had to be sentenced. The figures show, however, 
that the real motive for appeals is not to determine guilt, but to 
get a lighter sentence and that is what almost invariably results. 
The report of the Commissioner of Correction for 1937 shows that 
in Suffolk County, of 1,899 appellants convicted, 1,575 had pleaded 
guilty. The entry of an appeal for genuine trial in the Superior 
Court means a repetition of work, by judges, clerks, court officers, 
and lay witnesses, and no good reason has yet been given why the 
public purse should be tapped once for a murderer, but twice for a 





*Boston Auditor’s Report, 1938. 


District Courts 





Superior Court. 


CO a Ce De ee | PPP errr $50,000. 
DD cc ngicsdceebeeescensanseee 55,886. ent eer 66,000. 
DD «si Siid.cvense eweieaeeenae 22,670. Criminal Cleves GURCE 2... ccccccsccces 483,269. 
Renn sere 22,471 ——___. 
S. Boston TAT $599,269. 
E. Boston 

Chelsea 308. NOTE 
re eee 16,402. In the central court, the criminal cost is 
RE ood 5-2 sk wa coins alviir ein cauie 11,090. computed. In the other district courts, it is 


$482,010. 


arbitrarily assumed that the criminal business 


accounts for half the total cost, a clear under 


estimate. 
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traffic offender or drunkard. Such needless duplication of work, 
even if not precisely measurable, must run into substantial figures. 
More important still is the fact that the district courts, which 
should be the first line of defense against crime, are for the habitual 
criminal only an additional opportunity for escape. 

The remedy for this financial waste is to give all defendants one 
day in court, not two. It has been suggested that an appeal should 
carry up only the issue of guilt, the case, on conviction, to be re- 
manded to the district court for further action. An objection to 
this might be that it would put out of business a substantial part 
of the probation and district attorney’s force, perhaps of the 
superior court clerk’s office. On the whole, we incline to adhere 
to our earlier recommendation, often repeated, that a defendant 
pleading not guilty in a district court be required there to choose 
or waive a jury trial, with no right of general appeal as now, and 
that in the former event he and his case be forthwith transferred 
to the superior court for all purposes. A few years’ experience 
with this plan, worth more than any amount of present prediction, 
will show where saving can be made by the removal of duplicated 
effort. It is not so important to know where the saving will occur 
as to be assured that it must occur somewhere. 

Our previous discussions of this matter are in the first report p. 
19, with draft act p. 185; second report, p. 65; fifth report, p. 33; 
seventh report p. 17; eighth report, p. 40; ninth report, p. 34; 
tenth report, p. 23; eleventh report, p. 44; twelfth report p. 29 and 
the thirteenth report, p. 21. What was there recommended for a 
trial in the Boston Municipal Court can readily be made applicable 
to all the Suffolk Courts. 

Special attention is called to the clauses printed in italics in the 
latest draft act on pages 32-33 of the 12th. Report, as those clauses 
meet an objection which was raised to earlier drafts. 

Practically every survey of criminal law administration in 
Massachusetts has agreed in condemning the present appeal 
system.* 

With Boston so much in need of the elimination of needless 
expense the step imposed seems imperative. We have tried to 
measure the direct cost. There should also be considered the added 
cost of maintenance in jail, the time of police officers and wit- 
nesses spent in court attendance under the present appeal system. 





* See 2nd. Report of the Julicature Commission (House 1205 of 1921), reprinted 6 Mass. Law 
Quart., Jan 1921, pp. 91-96; “Criminal Appeals,” in 7 Mass. Law Quart. (Aug. 1922) 16; 
Report of the “Crime” Commission (Senate No. 125 of 1934), reprinted in 19 Mass. Law Quart. 
(Jan. 1934); Warner & Cabot “Judges and Law Reform,” pp. 46-60 under the heading, “The 
Absurd Appeal System’’; Orfield ‘‘Criminal Appeals.” 
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‘ S. TEMPORARY PROBATION OFFICERS 
h The appointment of probation officers in the Superior Court, the 
al Municipal Court of the City of Boston and the District Courts is 

authorized by the provisions of G. L. ¢. 276, s. 83. By an amend- 
1e | ment of the Acts of 1936, c. 360, it was provided that 
os “The Justice of each other (except the Municipal Court of the City of 

Boston) district court, with the approval of the Administrative Committee 
to who shall consult the Board of Probation relative thereto . . . may appoint 
rt such male and female probation officers as they may respectively from time 
he to time deem necessary for their respective courts”. 
“ Section 89 of said chapter 276 provides that 
= “The justice of a district Court may in the absence of a probation officer 
aa appoint a temporary probation officer who shall have the powers and duties 
nd of such probation officer and shall receive from the County as compensation 
‘ed for each day’s service an amount equal to the rate by the day of the com- 
ice pensation of the officer in whose place he serves but compensation so paid to 
on, a temporary probation officer for any excess over thirty days’ service in any 
ted one year shall be deducted by the county treasurer from the compensation 
cur of the probation officer in whose place such service is rendered.” 
We are advised by the Administrative Committee of the District 

i p. Courts that these present statutory provisions are inadequate for 
33; the reason that upon the death, resignation or retirement of a pro- 
34; bation officer the justice cannot in all cases act at once. He often 


and requires time to choose the right person as successor. Conse- 
or a quently there may arise and already has arisen an awkward situa- 
able tion where the court must be deprived of probation service until a 

successor can be found and appointed. Moreover the required ap- 
the proval by the Administrative Committee after consultation with 
uses the Board of Probation necessarily consumes time. The Adminis- 

trative Committee feel that this situation should be corrected. We 
1 in recommend that said section 89 of chapter 276 as last amended be 
peal further amended by adding the following sentence thereto: 


“The justice of a district court, with the approval of the Administrative 





dless Committee of the District Courts, may in the case of the death, resignation 
d to or retirement of a probation officer, appoint a temporary probation officer 
dded for a single term not to exceed ninety days. Such temporary probation of- 
5 ficer shall receive as compensation from the county an amount equal to that 
wit- which would have been paid to the officer who has died, resigned or retired 
stem. for a like period of service.” 
By requiring that such appointment of a temporary probation 
s. Law 


SS) is, Officer be subject to the approval of the Administrative Commit- 
Orth tee, the control as to such appointments will be effectively main- 


tained. 
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1. ENTRY DAYS FOR CRIMINAL APPEALS. 


For the practical reason stated, or referred to on page 18 of the 
15th. Report, we renew with emphasis the recommendation for a 
weekly entry day for criminal appeals in the Superior Court. This 
recommendation was first made by the Judicature Commission in 
its 2nd. Report (pp. 101 and 149) twenty years ago. 

As stated in the 15th. Report, “it is not unusual to see the 
criminal court (in Suffolk County) closed by the 20th. of the 
month for lack of business” when “several hundred men” are “wait- 
ing in jail to be tried,” but must wait until their appeals can be 
entered on the first Monday of the following month. That is a 
situation which reduces the efficiency of the court, for which the 
public pays.” 


We submit the following: 
DRAFT ACT. 


An Act To ProvipE ror A WEEKLY Return Day IN THE SupeRIon Court 
FOR CRIMINAL CASES. 


Be it enacted, etc., as follows: 

Section twenty-two of chapter two hundred and twelve of the General 
Laws is hereby amended by striking out, in the first line thereof, the words, 
“The first Monday of every month”, and substituting therefor the words:— 
Every Monday,—and by striking out, in the ninth line thereof, the words 
“said first”, and substituting the word:—any,—so as to read:—Section 22. 
Every Monday shall be a return day for the entry of appeals in criminal 
cases from district courts and trial justices, and of suits upon: recognizances 
and bonds in such cases. Such appeals shall be entered on the return day 
next after the appeal is taken. Such suits may be made returnable at the 
election of the district attorney at any such return day within three months 
after the date of the writ. Trials by jury of such suits shall take place at 
criminal sittings, and such suits shall be filed, docketed and recorded as 
criminal cases. If any Monday is a legal holiday, such entry shall be made 
on the day following. 


2. PROCEDURE AS TO ACCESSORIES AFTER THE FACT. 


In the 12th. Report (p. 48), the 13th. Report (p. 23), and the 
14th. Report (p. 28), the Judicial Council called attention to this 
matter and suggested a more sensible procedure. As pointed out 
in these reports, since 1836, the statute (now G. L. (Ter. Ed.), 
Chap. 274, §4) has exempted from punishment, not only a husband 
or wife, but “whoever, by consanguinity, affinity or adoption” is 
“the parent or grandparent, child or grandchild, brother or sister, 
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of the offender”. The procedural difficulty is that the government 
is required to prove a negative without positive evidence of these 
varied relationships. The working of the present law appears in 
cases cited in the 15th. Report (p. 19). The present law provides 
“a standing invitation to ingenious criminals with modern training 
under modern conditions to take advantage of it.” 


35 


sr 


Under the narcotic drug act (G.L. Chap. 277), $8 provides that: 


“A defendant relying upon a prescription, written order, registration, ap- 
pointment or authority as a defence or justification shall prove the same, 
and until he has proved it the presumption shall be that he is not so justified 
or authorized.” (See also G.L. Chap. 278, §7.) 


The Council reeommends the following 
a 


DRAFT ACT 


Section four of chapter two hundred seventy-four of the General Laws 
is hereby amended by adding at the end thereof the following sentence:— 

A defendant in a prosecution under this section relying upon a relationship 
above described as a justification shall prove the same and until so proved 
the presumption shall be that he is not so justified. 


Such an act would put the defence of relationship on the same 
basis as the defence of a license or other authority to do an act 
under the statute already quoted with the burden of proof on the 
defendant to show that the relationship existed. 


A narrower form of act was also suggested as an 


ALTERNATIVE DRAFT ACT. 


In a prosecution under this section unless the defendant files days in 
advance of trial a certificate or notice of his relationship, there shall be a 
prima facie presumption that no relationship described in the statute eixsts. 


Whether the statute should continue to specify so many rela- 
tionships, as at present, as exceptions, is for the legislature to con- 
sider as a matter of substantive law upon which no recommenda- 
tion is made, but, as long as any relationships are thus recognized 
some procedural plan for the application of the law in action, simi- 
lar to those suggested should, in the opinion of the Council, be 
provided. 
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CIVIL PROCEDURE 

Our procedural rules have not been comprehensively revised in 
the last eighty years. The revision of the practice act in 1852, 
the result of the work of an expert commission, was a long step 
ahead of the old system of pleading.” 

Since then, changes have come only by casual amendment. A 
complete revision would remove many features now outmoded, the 
retention of which, in the opinion of some, causes our adjective law 
to resemble in many respects a legal museum rather than a modern 
workshop. The extent to which our procedure differs from the new 
Federal procedure can be shown by comparing Gen. Laws, Chap- 
ters 231 and 232, with the new Federal Rules. 





MASS. PRACTICE FEDERAL RULES 


A three-fold division of per- One class only—‘“Civil action” 
sonal actions, based by refer- 

ence on earlier classifications 

now unimportant. 





*In 1849, B. R. Curtis, then a member of the House, introduced a resolve for the appointment 
of the commission, which is printed on page 135 of Hall’s Massachusetts Practice. The back- 
ground of the movement for the commission in 1849 appears in an article in the “Law Reporter” 
for June, 1849 (Vol. XII, N. S. Vol. II.) (pp. 61-80), presumably written by Stephen H. Phillips, 
then editor and later attorney general. It begins, 

“A movement toward the radical change in the practice of law courts in a neighboring state, 
has recently startled the bar of New England.” 

Another short article appears in the same periodical for February, 1851 (Vol. XIII, new series 
Vol. III. p. 481), and another on the commissioners’ report in the same volume (p. 601). 


On page 137 of the Ist. Vol. of the Life and Writings of Curtis, it is Stated that he went to 
the legislature “‘in order to effect some reforms in the practice of the court”. The other two com- 
missioners were Ruben Chapman, appointed to the Supreme Judicial Court about 10 years later, and 
Nathaniel J. Lord, a leading member of the Essex bar. 

In the earlier part of their report (printed in Hall’s ‘‘Massachusetts Practice Act”), they stated 
the purpose of written allegations as follows: 

“Ist. That each party may be under the most effectual influences, which the nature of the 
case admits of, so far as he admits or denies anything, to tell the truth. 2d. That each party 
may have notice of what is to be tried, so that he may come prepared with the necessary 
proof, and may save the expense and trouble of what 1s not necessary. 3d. That the court 
may know what the subject-matter of the dispute is, and what is asserted or denied concerning 
it, so that it may restrict the debate within just limits, and discern what rules of law are ap- 
plicable. 4th. That it may ever after appear what subject-matter was then adjudicated, so that 
no further or other dispute should be permitted to arise concerning it.’ 

As to declarations, they retained “‘the declarations known to the common law because prac- 
titioners and the courts are now familiar with them_and because we believe there is thereby af- 
forded a body of precedents for stating the plaintiff’s case, which, for clearness, precision and 
brevity, have never been equalled, and a system of rules for framing new forms when needed. 

The report was referred, not to the Judiciary Committee, but to a select Joint Committee, of 
which Curtis and Charles Theodore Russell (then in the Senate), with six or eight other members 
of both houses, were included. The act of ’51 as revised by them (See Senate 74 of 1851), was 
adopted and again revised in 1852. 

The general denial was not contemplated by the commission, Hut, in spite of emphatic remarks 
by Judge Hoar, a few years later, the bar continued to use and the court continued to tolerate 
general denials ever since, until the pre-trial practice began to modify the results. 


In 1853, after Curtis had been appointed to the Supreme Court of the United States, Chapman 
and Lord filed a second report dealing with equity. It was brief and seems inadequate, and 
reflects the lack of familiarity with equity jurisdiction which lasted for about a century and a half 
in Massachusetts. Nevertheless, it contained the substance of the idea of one proceeding for law 
and equity, which is now embodied in the Federal rules, but, in the draft of 1853, it was proposed 
that equitable remedies should be asked for in actions of contract or tort (See ot = of 1853) 


This was allowed and stayed in the statute for a long period (See R.L. Chap. 159, §8; but it wa: 
dropped in the General Laws (See G.L. Chap. 214, §7). 
The fusion of law and equity for administrative purposes, was accomplished in England in the 


70's, and, in the Federal Courts here, by the new rules in 1937. 
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Actions begun by writ, “the 
dominant part of the record,” 
raising many questions of un- 
profitable subtlety, in control 
of lawyers and not of the court, 
and often used for mere vexa- 
tion. 


REPORT 37 


Actions begun by filing a com- 
plaint in court. 





Detailed provisions as to dec- 
larations, perpetuating the 
three-fold division, and pigeon- 
noling the statement of claim. 


A short and plain statement of 
the claim, showing a substan- 
tive right to relief. A copy 
given defendant with the sum- 
mons. 





Demurrers and dilatory pleas, 
often based on the division of 
actions, a refuge for delay on 
technical grounds. 


Demurrers and pleas _ abol- 
ished. Substitute—a motion 
to dismiss the action on the 
ground that no right to relief is 
shown by the claim. 





Summons. In control of the 
bar, with no oversight of the 
court in case of non-entry, a 
large class***, where no decla- 
ration is on file, and no record 
protection of defendant. 


Issued by clerk of the court, 
accompanied by copy of com- 
plaint. 





Counter-claim. Separate ac- 
tion required, often in another 
court, unless available as re- 
coupment, or meeting require- 
ments of statute of set-off, 
which has limitations hard to 
justify to-day, practically 
available only as _ between 
single parties. No provision 
for cross claims or third party 
procedure. 


Any counter-claim permitted, 
also cross claims of any party 
to the action, and third party 
procedure, to settle in one pro- 
ceeding the right of all parties 
primarily or secondarily con- 
cerned. 





*** In the Boston Municipal Court, in a period of 29 months, of 10,898 cases in which leave to 


attach was requested and granted, 732 were filed as non-entries, and only 2,611 were actually en 


tered, the balance being unaccounted for. 


process, is only conjecture. 





1 How many more writs, in cases not requiring leave 0! 
court, were served without actual entry of the case, and with, or without, return of the court 
Total writs sold in 1939—48,843. Total entries 28,155. 


\ 
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Answers. Deceptive and sham Disclosure of genuine defences 
defences, particularly the gen- required. Onus on counsel, 
eral denial, still available and sanctioned by disciplinary ac- 
in large use. No adequate tion for violation. 


sanctions against misuse. 








Discovery, by deposition. Discovery only by written in- 
terrogatories. 
Too limited court power to Broad consolidation power. 


consolidate actions. 








Limited power to enter sepa- Separate judgments at various 
rate judgments. stages permitted. 
Separation of law and equity. Fusion of Law and Equity. 





These are some of the “high light” comparisons. 
RULE-MAKING 

What should be done? As a first choice, we recommend turning 
over procedural control to the courts. This will place responsi- 
bility where it belongs, and will lodge control in a body mosi con- 
versant with the subject matter and best able to make speedy 
change when change is needed. It is assumed that the court will 
collaborate with bar committees”, and, if the known conservatism 
of the legal mind is not sufficient guaranty against radical action, 
it is plain that no rule could stand which invaded constitutional 
rights or rights accorded by substantive law. 

The power is only to make “shop rules”. 


PIECE-MEAL CHANGE. 
If the matter is left to legislative action, we recommend certain 
statutory alterations as follows— 
1. There is too limited power of consolidation of actions. The 
following self-explanatory act will give broader power to prevent 





* The history of the Federal rules appears in the annotations of the preliminary drafts of 


the advisory committee,—one in 1936 and the second one in 1937. The history of the movement 
for advisory bar committees to assist the Federal courts in connection with rules, appears in the 
last report of the Committee of the National Conference of Bar Association Delegates, on Rule 


making, etc., in 1936 (Mass. Law Quart. for July, 1936, 65). 
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double trial of issues in separate courts or counties. It should be 
noted that this disadvantage is one of the consequences flowing 
s from our segregated court system. 


We submit a 
DRAFT ACT AS TO CONSOLIDATION OF ACTIONS. 


Section 1. Section two of chapter two hundred twenty-three of the Gen- 
eral Laws is hereby amended by inserting after the word “eighteen” in the sec- 
ond line thereof the words “and in section seven of this chapter.” 


Section 2. Section seven of chapter two hundred twenty-three is hereby 
amended by adding a new paragraph at the end thereof as follows: 
i Whenever cross actions between the same parties or more than one action 
arising out of or connected with the same accident, event or transaction, have 
been brought and one or more of said actions shall have been brought in a 
district court and one or more in the Superior Court, the action or actions 
us pending in the district court or courts may, with all the papers relating 
thereto, on petition to the Superior Court by any party in any of such actions, 
be removed and transferred to the Superior Court without expense. 


Section 3. Section 2A of Chapter 223 of the General Laws (inserted by 
St. 1935, Chap. 483) is hereby amended by striking out Section one and 
inserting in its place the following: 

Appellate divisions of district courts shall have power to consolidate 
for trial in a designated district court actions or other proceedings pending 
in one or more district courts, arising out of or connected with the same ac- 
cident, event or transaction, or cross-actions between the same parties. If 
ing motions to consolidate are filed in more than one appellate division, all such 
motions shall be referred for decision to the appellate division in which the 


ws first motion is filed; and provided, further, that if all the principal parties 
: to all said actions agree upon such consolidation and trial together in one 
ody such district court, they shall be ordered to be so consolidated and tried in 
will the court agreed upon. The party making such motion shall give notice 
ism thereof to the clerks of the district courts in which said actions are pending 
On, and to all parties to such actions, and thereafter none of said actions shall be 
mal | placed on the trial list until the disposition of said motion. This section shall 
apply only to actions as to which the time limit for removal to the Superior 
Court under sections 102A and 104 of Chapter 231 has expired. 
2. There is no good reason why all matters of claim and defence 
between the parties should not be litigated and concluded in one 
tain proceeding and in one court. The annexed draft act, which follows 
Tt rather closely the Federal rule, will go far to reach that result. 
ie 
vent | DRAFT ACT AS TO COUNTER CLAIM, ETC. 
— Section 1. The title of chapter two hundred thirty-two of the General 
fts of Laws shall read “Counter claim and tender.” 
im the Section 2. Section one of said chapter two hundred thirty-two is here!) 


stricken out and the following inserted :— 
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Section 1. In any action or proceeding seeking a money judgment, the 
defendant may state as a counter claim any claim which he may have against 
the plaintiff which could be the subject of an action at law, but the court 
may, in its discretion, order a separate trial of such counter claim and a 
separate judgment. 

Section 2. The provisions of sections two to eleven inclusive shall apply 
to such counterclaim. 

(Note: This will need checking to see if the word “counter-claim” should 
replace “set-off” in other chapters.) 


3. <A litigant who is only concerned to a limited extent in a 
pending proceeding and whose rights have been adjudicated should 
have judgment without being compelled to wait till the battles 
of others are fought out. 


DRAFT ACT AS TO SEPARATE JUDGMENTS. 


Chapter two hundred thirty-five of the General Laws is hereby amended 
by inserting prior to section one thereof the following:— 


Section A. When all claims for or against a party to an action have been 
finally determined, the court may enter a separate judgment and issue 
execution thereon, although other matters in said action remain undeter- 
mined. The court may stay enforcement of such separate judgment if justice 
sO requires. 


PRIVILEGED CONVERSATIONS BETWEEN HUSBAND 
AND WIFE. 

As stated in the 15th. Report (p. 19), of which this report is a 
continuation (p. 116), the Council, in its second Report in 19 
its 4th. Report in 1928 (p. 49), and its 7th. Report in 1931 (p. 25), 
recommended that testimony of a husband or wife as to private 
conversations be allowed in domestic relations cases generally, as 
they have been allowed ever since 1911, in non-support cases in 
the District Courts. 

As to domestic relations cases, we see no reason for excluding 
such conversations in the Superior and Probate Courts when they 
are freely admitted in the District Courts. The courts need the 
assistance of such direct evidence in administering this difficult 
jurisdiction. 

We renew the recommendation and submit the following 


DRAFT ACT NO. 1. 


Section twenty of chapter two hundred and thirty-three of the General 
Laws is hereby amended by inserting in the clause marked “First” after 
the word “seventy-three” the words:—“and libels for divorce under chapter 
two hundred eight or proceedings under sections thirty to thirty-seven of 
chapter two hundred nine” so that the same shall read First :—Except in a 
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prosecution begun under sections one to ten inclusive of chapter two hun- 
dred seventy-three and libels for divorce under chapter two hundred eight 
or proceedings under sections thirty to thirty-seven of chapter two hundred 
nine, neither husband nor wife shall testify as to private conversations with 
the other. 


We also recommend the following 


DRAFT ACT NO. 2. 


Section sixty-five of chapter one hundred seventy-five of the General Laws 
is hereby amended by adding after the word “hearsay” in the second line, 
the words “or as private conversation between husband and wife”, so that 
section will read:— 


“A declaration of a deceased person shall not be inadmissible in evi- 
dence as hearsay or as private conversation between husband and wife 
if the court finds that it was made in good faith before the commence- 
ment of the action and upon the personal knowledge of the declarant”. 


In cases other than non-support cases in the district courts, the 
statute, G.L. Chap. 233, $20, above referred to, not only provides 
a privilege as to such private conversations, but absolutely dis- 
qualifies husband and wife as witnesses to such conversations, even 
if they are willing to testify. 


MINOR SETTLEMENTS. 


In the 15th. report (p. 22), attention was called to the recom- 
mendation in several earlier reports of the following draft act: 


“Tf a minor is injured under circumstances which give rise to a claim for 
personal injuries, no settlement of said claim for a sum in excess of $500 or 
payment of a judgment or execution therefor in excess of said sum shall 
release the defendant or satisfy said judgment or execution unless and until 
paid to a legal guardian of said minor.” 


Comment was invited and the Council has received the following 
comment and suggestion: 


“The premium for a guardian bond may be substantial if there will be 
considerable time before the minor attains his majority. The rate for bonds 
appears to be $10 per year per $1,000 for the first $2,000, and $5 per year 
per $1,000 additional. If a bond ran for years the cost might well exhaust 
much of, and exceed, the amount paid in settlement of a small claim.” 


In the 6th. report, the protection for minors in other states 
was described. In the 11th. report, the English practice of judicial 
supervision was explained. The New York rule adopted in Janu- 
ary, 1940. is printed in Appendix B of this report. 
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In the California Law Review for May, 1940 (Volume 28, page 
449), attention is called to provisions in the California Probate 
Code authorizing a parent entitled to the custody of a child to sue 
and compromise claims of minors for damages, etc. The California 
legislation draws a line at $2,000. Where the amount is not over 
that sum the court may direct payment to the parent with or with- 
out filling a bond, or the court may order the funds to be deposited 
in a bank or a trust fund subject to withdrawal only on order of the 
court. Where the compromise settlement exceeds $2,000 the money 
may not be paid to the parent, at least in that capacity. It is obli- 
catory to have a guardian appointed to receive the property, or the 
court may see fit to have the property deposited with a trust com- 
pany or a bank subject to withdrawal on court order, etc. 

The California practice established by statute, and the New 
York practice established by rule of court, appear to be quite simi- 
lar to the English practice referred to in the 11th. report of the 
Council. 

We suggest that there be added to the draft above quoted the 
provision that in such eases the guardian may be exempted from 
giving sureties on his or her bond, provided the net amount then 
paid to the guardian in settlement or otherwise be deposited in a 
savings bank in the name of the minor subject to directions of the 
Probate Court as to the use of any part of it for the benefit of the 
minor during minority. 


REPORTS REQUESTED BY THE LEGISLATURE 


1. DerFrAMATION By Rapio (House 2404). 


As requested by joint legislative order, we discussed this subject 
at some length in the 15th. Report and we opposed House 2402, 
which is referred to in the legislative order and is printed on page 
22 of the 15th. Report. We submitted a draft act on page 25 of 
that report for public criticism. We stated that “so far as extend- 
ing the civil or criminal liability of a broadcasting station is con- 
cerned, we do not recommend it.” We called attention to the 
“marked difference of opinion as to whether the law of defamation 
applicable to newspapers regardless of negligence, or the law of 
negligence, governed such stations.”” So far as we are aware, the 
question has not been decided in Massachusetts. We think the re- 
cent Pennsylvania case, referred to on page 23 of our 15th. Report 
and also in the attached memorandum in the Appendix of this 
Report, states the more reasonable rule as to civil liability where 
the broadeasting station has no chance to prevent the defamatory 
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remarks. We see no reason for legislation based on the assumption 
that that is not the common law of Massachusetts. 
As stated at the top of page 24 of our 15th. Report, 
“So far as criminal penalties are concerned, they certainly should not be 
applied to cases where there was no chance to prevent the remarks.” 


We now recommend, for the reasons more fully stated on pages 
22-25 of that report, the following: 


DRAFT ACT. 


“Whoever, by himself or by his agent, makes a statement by radio broadcast 
which if published in writing would be a libel, shall be deemed to have made 
and published a libel, and shall be civilly and criminally responsible therefor 
according to the same provisions of law, practice and procedure as in other 
proceedings for libel.” 


For convenient reference, we reprint in Appendix A the recent 
discussion of authorities by the American Bar Association Commit- 
tee on “Communications”. 


2. INTERMEDIATE APPEALS (House 1355). 


As requested by the legislature in Chapter 17 of the Resolves 
of 1939, this subject was discussed in the 15th. Report (pp. 25-32) 
and certain suggestions received were explained and called to public 
attention with a request for further suggestions from the bench and 
bar. No further suggestions have been received. 


We do not recommend House 1355, referred to in the resolve. 


3. Common Trust Funps. 


By Resolves of 1939, Chap. 18, the legislature requested a report 
on the subject matter of House 2245 of that year relative to com- 
mon trust funds. In the 15th. Report (pp. 32-34), we told briefly 
the story of the proposal for legislation in the form of a shorter 
act of a more general character (Senate 288 of 1939) submitted by 
the Commissioners on Uniform State Laws. This act was prepared 
after extended discussion by a committee of the National Confer- 
ence on Uniform State Laws. 

House 2245 contains more detailed provisions than Senate 288. 
Both bills were printed in full in the appendix to the 15th. Report 
together with a memorandum submitted to the Council in support 
of each of the bills, and $17 of Regulation F of the Federal Reserve 
system relative to common trust funds held by national banks. 
These documents were published to call the attention of the pub- 
lic and of the legal profession to the subject in order to stimulate 
discussion with a broader understanding of the proposal and the 
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reasons submitted for it. It was pointed out that some form of 
common trust fund legislation exists in nine other states. No 
opinion was expressed in the 15th. Report on the subject, but sug- 
gestions were requested from any one interested. 


Further Discussion 


In the 14th. Report, at the request of the legislature, we con- 
sidered and reported adversely on a bill relative to trusts and 
trustees, which was submitted by the Commissioners on Uniform 
Laws and known as the Uniform Trust Act. In that report (on 
page 34) was the following statement: 


“One of the most important Massachusetts opinions on the subject setting 
the standard of fiduciary performance adaptable by the courts to constantly 
changing conditions of life, is the opinion of Judge Samuel Putnam, in 1830 
in Harvard College v. Amory (9 Pick. 446). The court said, — 

“Trustees are justly and uniformly considered favorably, and it is of great 
importance to bereaved families and orphans .. . provided they conduct 
themselves honestly and discreetly and carefully, according to the existing 
circumstances in the discharge of their trusts. If this were held otherwise no 
prudent man would run the hazard of losses which might happen without any_ 
neglect or breach of good faith.” \ 

“That is the standard (subject to special provisions extending or limiting it) 
set for individual trustees who are still common in Massachusetts and likely 
to be so in spite of the increase in corporate fiduciaries.” 


That standard, developed by judicial decision, was the main 
ground stated in the report for opposition of the Council to the act 
then discussed. 

The doctrine of that case, which may be called the doctrine of 
trusting the trustee within reasonable limits, is the dominant rule 
in Massachusetts. In these days when owing to conditions all over 
the world even the most experienced trustees are often puzzled to 
know what to do, particularly in connection with the investment of 
small trusts in the matter of diversification of investments, there 
appears to be good ground for providing the opportunity for such 
diversification within the Massachusetts rule of reasonableness by 
authorizing common trust funds for the benefit of the smaller 
trusts, of which there are many voluntarily created by will or other- 
wise without solicitation to carry out the definite desire of the 
creator. 

We believe that the opportunity for diversification provided by 
a common trust fund properly administered would be in accordance 
with the wishes, both of the creators of trusts, and of the bene- 
ficiaries, for whose benefit they would exist. 

As a statute seems necessary, the question is.as to the best form 
of statute. The National Conference of Commissioners on Uni- 
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form Laws recommended an act in general terms, already referred 
to as Senate 288. 

The act reported by the Committee on Banking, House 2245, 
specifically referred to the Judicial Council by the Legislature, con- 
tains more specific rules and requirements, and we understand that 
these more detailed rules were inserted to cover certain questions 
in regard to the original bill (Senate 288) which were indicated 
by the legislative representative of the Bank Commissioner’s office. 
A more general act would have the advantage of greater elasticity 
in adjusting the rules or practice for a common trust fund in the 
light of experience, as we understand the Federal Reserve rules 
have been adjusted without waiting for legislative action. On 
the other hand, it may be advisable in Massachusetts to try the 
experiment with more statutory details, such as those in House 
2245, particularly the specific requirement for an accounting 
which was optional in the uniform act, and the provision that pre- 
miums on the purchase of interest-bearing securities need not be 
amortized. Amortization in a common trust fund, as pointed out 
in the memorandum in the 15th. Report (on pp. 44-45) would be 
an unworkable and unfair complication. 

It should be noticed that in $7 of House 2245, the words “then 
not readily marketable” may exclude mortgages on real estate from 
the list of permissible investments, whereas, they are allowable, to 
some extent, under the Federal Reserve Regulation F (See 51 of 
the 15th. Report, (5) last paragraph). 

$2 of House 2245 provides for notice by registered mail “to each 
person having a vested interest” in any trust prior to making an 
investment in a common trust fund, and if any such person objects 
in writing within ten days no such investment shall be made. One 
leading member of the bar has objected to this requirement for 
notice and provision for objection as unnecessary and better 
omitted. It has also been suggested that minors not under 
guardianship or members of a class who are unknown, unascer- 
tained or unborn may have “vested” interest, and could not be 
notified and could not object without a guardian ad litem. 

We believe that the notice to the adult persons not under 
guardianship so far as known, and to guardians of others if known, 
is a sufficient safeguard for all persons interested so far as this pro- 
vision as to notice and objection is concerned. It is a common 
opinion at the bar that the activities and expense of guardians ad 
litem, many of whom know little about investments, and even the 
appointment of such guardians in many cases, is an unnecessary 
burden upon the estates involved and on those who have the bene- 
ficial interest. It seems obvious that in providing for common 
trust funds for the benefit of small trusts it would be a mistake to 
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load them up with complicated provisions, expense and delay of 
guardians ad litem. The thing simply would not work. 

Senate 288 applies only to banks and trust companies. House 
2245 authorizes “any individual or corporation” to establish a com- 
mon trust fund. It has been suggested that no individual fiduci- 
ary would be likely to do so; on the other hand, we have heard of 
at least one such individual fiduciary who is much interested in the 
plan and if individuals can meet the requirements we see no reason 
why they should not be allowed to do so. 

For these reasons, we recommend legislation to allow common 
trust funds and, on the whole, we recommend that the experiment 
be tried by House 2245, rather than by Senate 288. Experience 
will show whether modifications of detail may be needed later. 
Possibly the legislature may wish to consider including mortgages 
within certain limitations among the authorized investments. 


4. Common Law ASSIGNMENTS. 


By Resolves, Chap. 20 of 1939, the legislature requested the 
Judicial Council to report on the subject matter of House 237 and 
House 641 of 1939, relating to common law assignments for the 
benefit of creditors. In the 15th. Report (pp. 34-36) “for the pur- 
pose of inviting discussion, criticism and suggestions by members 
of the bar,” a tentative discussion was printed and, without making 
any definite recommendation, a tentative draft of an act was sub- 
mitted for public consideration. 

Since that report was published, members of the Council have 
conferred with the petitioners for the bills referred to and with 
various attorneys familiar with the practice and problems involved 
in business difficulties and their relation to the subject of such as- 
signments. As a result of such conferences, the Council has recon- 
sidered the subject, and does not feel that there is any sufficient 
occasion calling for legislation. 

While statistics on the ultimate disposition of property covered 
by assignments for the benefit of creditors are not available, we do 
not feel that there is any wide-spread abuse of the process. The 
courts already have sufficient equity jurisdiction to deal with mal- 
administration or embezzlement on petition of interested parties. 
The fact that litigation concerning the administration of property 
under such assignments, while not unknown, is not common, indi- 
cates that, on the whole, creditors are satisfied with the situation, 
and we find no general demand among business houses for inter- 
vention by the legislature. 

The number of such assignments recorded in the clerk’s office in 
the City of Boston annually from 1929 to 1939 was stated on page 
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35 of the 15th. Report. During that period, the number has de- 
creased by about one-half, the largest number being 374 in 1932, 
while in 1938 there were 151, and, in the first 10 months of 1939, 
there were only 91. In the absence of any sufficient public need, it 
is not advisable to increase the clerical load of work and expense 
in the courts or the judicial load by forcing all such assignments 
into the courts in the absence of any real need for judicial action. 

Certain criticisms of detail of the tentative draft act (on pp. 35- 
36 of the 15th. Report) were received in a letter which was printed 
in the Massachusetts Law Quarterly for Jan.-Mar. 1940 (p. 29), 
but, as we do not recommend any legislation on the subject, we 
simply refer to that letter without attempting to revise the draft 
act then submitted. 


Tax TitLe DEEDS AND RELATED DocUMENTS. 


In the 12th. Report (pp. 61-67), at the request of the legislature, 
the Judicial Council discussed the verbosity of tax title documents, 
the identical language of which is copied and recorded over and 
over again and stored at public expense. Drafts of shorter docu- 
ments and of certain statutory changes were submitted. Since 
then, the number of these documents has increased enormously 
because of the increased volume of tax sales, but nothing has been 
done to shorten them. 

We call attention to those recommendations in the 12th. Report 
and renew them. 

The present need for any reasonable economies seem to justify 
a revival of these suggestions of the Council to remind the public 
and the legislature and the county authorities of one way of saving 
a little money. In 1935, there were 22,373 tax deeds and takings 
recorded in the different counties, as follows: 


Tax Deeps AND TAKINGS RECORDED. 





Counties 1935 
a eee ated eee aE ee 275 
WRN a apecssicarschestotvasss Salis Pestigs cain Sear ee A 1,362 
Eee aa oer eRe R yea RON matter HEE 37 
MES is itche erties ee cis epee soared 2,546 
TARO os scaincesecassaves icsttons a 
Bristol (Southern Dist.) oc, oe 
NM cinscecbiachchcssuseenss .. 6,157 
| eT 
SEORIGITO nn... nn snsenis- sesucsiacee: ae 
Norfolk nee ee woes QOD 
oe, re .. 4,185 

Totals . 22,783 
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Some of the forms recommended by the Council reduced the 
words used from about 1,000 to about 90 (See pp. 64 to 67). The 
saving involved by stopping the constant recopying, binding and 
storing in perpetuity, seems obvious. 

In 1912, the ordinary forms of conveyancing were shortened. 
We see no sufficient reason for the interminable and expensive 
repetition of recorded tax title words, and excessive words in any 
document, increasing the difficulties of the administration of law. 


RECORDING OF TAX DEEDs or Low VALuE LAND. 


G. L. Chapter 60, Section 45, as amended, provides that an ordinary tax deed 
which has to be foreclosed “shall not be valid unless recorded within sixty days 
after the sale.” Section 79 and 80, as amended, providing for sales after two 
years of low value lands if so found by the commissioner in a recording affidavit. 
say that title shall be absolute upon the recording of the deed ‘within sixty 
days of its date”; and Section SO contains a similar clause as to titles of the town 
where the purchaser fades out. 

A low value tax deed, unrecorded, has, therefore, the same effect, apparently, 


as an unrecorded deed to an individual (See D'Olympio v. Jancaterino, 1939 Adv. 
Sh. 1637). 


We recommend that recording, within sixty days, of low value 
tax deeds be required for validity, instead of leaving them loose 
unrecorded. 


ORGANIZATION OF THE BAR 

In the 15th. Report, reference was made to the continued dis- 
cussion of the organization of all the lawyers in Massachusetts as 
a self-governing body—a step which has been taken in more than 
twenty states in the interest both of the public and the profession. 
Attention was called to the report of the Judicial Council, made at 
the request of the legislature in 1937, in its 13th. Report, in which 
the Council, for the reasons there stated, made the following recom- 
mendation: 


“Tt seems to us that a resolve requesting the court to act is the proper 
1 p 
legislative proceeding under the constitution, and accordingly we recom- 
mend the following— 
“R heer ; eee rey ee 
esolved, in order to promote the public interest in the administration 
of justice, in the interpretation of the laws, and in the bar of the Com- 
monwealth as a body of officers of the court, the Supreme Judicial Court is 
hereby requested to provide by rules, for the organization of all present and 
future members of the bar of this Commonwealth, as a self-governing body 
subject to the constitutional authority and rules of said court, to be known 
as the Bar of Massachusetts.” 


This recommendation was based on the recognition of the con- 
stitutional authority of the Supreme Judicial Court to provide for 
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the organization of the bar without a statutory mandate, but with 
the assistance of the bar itself. As the discussion of the subject 
seems likely to continue in Massachusetts as elsewhere, we think 
this constitutional aspect of the matter should be borne in mind. 

During the past year, additional information on the subject from 
different states has been collected by bar committees* and by Mr. 
Avery, a member of the Judicial Council. As a result, we again 
recommend the passage of the resolve above quoted: first, because 
we believe the organization of the entire bar will be in the 
interest of the public. The reason why the legal profession exists 
is the public need of a body of trained, reliable men to whom citi- 
zens may trust their private affairs in order to secure justice. A 
profession thus publicly recognized must deserve public confidence 
and in order to do so it must meet its public obligations by preserv- 
ing sound traditions and standards, and by contributing the public 
service needed to assist in the improvement and sound develop- 
ment of the law and its administration. To do that, in these days 
of increasing problems of every kind, requires organization, effort 
and expense, and it is only reasonable that every member of the 
bar should share the responsibility as one of the conditions of his 
privilege of practising law. It is not in the public interest that the 
effort and the expense of partial performance should be left, as it is 
today, to the varying interest and energy of some twenty or thirty 
associations of parts of the bar, or of scattered individuals. As 
stated by Carl V. Essery, Esq., a former president of the Michigan 
State Bar Association, in an address in 1936: 


“Lawyers as a class are men of moderate circumstances. The amount 
of time and the financial contribution which any one man or any group of 
men can give to the work of the profession is limited, nor should” they “be 
expected to carry the burden. If the right to practice law is a valuable right, 
if it is impressed with a public interest and to be exercised with due regard 
for the public interest, then everyone who possesses this right should be 
charged with a share of the burden, both in time and money, of carrying 
on the public functions of the institution called the bar.” (Journal Am. Jud. 
Society for April, 1936.) 


Second, we believe the bar needs organization for its own inter- 
est. There is no use in blinking the fact that the bar today does 
not stand as well with the publie as it should and the public knows, 
or believes, the reasons for this, but often exaggerates them in ways 
that are unfortunate and often unfair to the profession as a whole, 
but which an unorganized bar cannot answer effectively. The re- 
sult is that the whole bar suffers the consequences of indiscriminate 





*A special committee of the Boston Bar Association prepared a report of information without 
recommendation (See Bar Bulletin Special No. 161, May 15, 1940. 
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criticism. That is not healthy either for the public or the bar. The 
voluntary local associations are needed. They have work to do 
and should, and will, continue in existence, but they cannot meet 
the public need of a more complete organization. 

The meaning of an organized bar is that each lawyer, as a con- 
dition of his privilege to practise, shall contribute annually a small 
sum (probably $5.00) toward the expenses of the bar, and shall also 
share the responsibility of choosing members of the representative 
board by secret ballot. If he does not pay after reasonable notice, 
it is no disgrace to him, but his right to practise is suspended until 
he does pay. Five dollars a year is a small sum for the privilege of 
practising law. It is no more than the cost of a driver’s license and 
registration of a Ford car. It was required during the Civil War 
every six months as an excise tax to support the government, but 
in this case it would go to protect the interest of the profession and 
its members as trusted instruments of justice as well as the in- 
terest of the public. 

The movement for such organization in the several states began 
about 1914, and since then organization has taken place as follows: 


1921 North Dakota 1933 Arizona 
1923 Alabama 1934 Kentucky 
Idaho Louisiana 
1925 New Mexico Missouri 
1927 California 1935 Michigan 
1929 Nevada Oregon 
Oklahoma-R 1937 Nebraska 
1930 Mississippi 1938 Arkansas 
1931 South Dakota Virginia 
Utah 1939 Texas 
1932 Puerto Rico Oklahoma 
1933 Washington Wyoming 
North Carolina 1940 Louisiana 


The movement towards an organized bar has not, however, been 
without opposition. 

In New Jersey, a committee of the State Bar Association re- 
ported in favor of organization which was presented to the Su- 
preme Court of New Jersey. After hearing both sides, the court 
on January 19, 1939, dismissed the petition. 

In New York, an ill-considered bill was introduced in 1925, but 
was defeated. 

In Ohio, in October, 1939, a committee of the voluntary state 
association reported in favor of an organized bar, but a majority 
of the members of the association voted against it. 

In Pennsylvania, the state bar association disapproved the 
proposal. 
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In Illinois, there would seem to be little likelihood, at present, 
that the movement in favor of the organization would succeed. 

In Wisconsin, a bill establishing the state bar was vetoed by 
the Lieutenant Governor. 

In Louisiana a state bar was organized by legislative act in 1934. 
At that time there was a voluntary organization. Governor Huey 
Long secured the passage of a bar act, making a friend of his 
president. The Board of Governors was elected by the people and 
not by the bar, and each candidate was obliged to disclose the 
names of his five leading clients with fees for the previous year. 
After the Long regime went out of power, the bar petitioned the 
legislature to repeal the act and pass an act authorizing the Su- 
preme Court to integrate the bar by rule, all of which was accom- 
plished. 

In Oklahoma, the bar was organized by legislative act in 1929. 
Political demands were refused by the bar and the legislature re- 
pealed the State Bar Act in 1939. The bar then went to the Su- 
preme Court, which organized the bar without legislation. 

In Montana, early in 1939, the Supreme Court declined to or- 
ganize the bar, although requested by the voluntary bar association. 

The Tennessee Bar Association very recently voted in favor of 
establishing a state bar by rule of court. The vote was not, how- 
ever, by a large majority. 

Assuming the desirability of an organized bar, the question 
comes as to the method by which it should be established. It may 
be established without legislation, by the Supreme Court of a state, 
unless there is a constitutional provision against such action. It 
may be established by the Supreme Court of the state in carrying 
out the provisions of an enabling act. It may be established by 
complete legislative act. The last named procedure was followed 
in a number of the states in the earlier stages of the movement. 
However, in recent years, the movement has been toward the es- 
establishment of a state bar by the supreme court of the state by 
rules (capable of adjustment in the light of experience), either 
without or with an enabling act. 

The Missouri bar was partly organized by the Supreme Court 
without legislation. 

The Nebraska bar was completely organized in that way. 

In Kentucky, in 1934, a brief act was passed providing that the 
court should create the organization by rule. 

In 1935, a still briefer act was adopted in Michigan, followed by 
a set of rules organizing the bar by the Supreme Court of that state 
without any reference to the act. 
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As already stated, in Louisiana the bar was organized by rule of 
court under an enabling act and in Oklahoma by rules of court 
without an enabling act. 

The Texas Bar was organized in 1939 by rules of court under an 
enabling act. 

The Association of Virginia was organized by rule of court. 

In Arkansas the bar attempted to secure passage of a bill. There 
was so much opposition on the part of some lawyers that the 
various bills were defeated. Finally, however, the Supreme Court 
made rules governing the practice of law based on the inherent au- 
thority and jurisdiction of the court. 

It seems to be the opinion of an increasing number of American 
courts that the organization of the bar, as a self-governing body 
in the interest of the public and subject to the existing authority 
of the courts, is a part of the judicial function under constitutions 
which place the responsibility for the administration of justice 
primarily upon the judicial, rather than the legislative, depart- 
ment. This was the view of the Judicial Council in its 13th. 
Report, in 1937, in which the late Mr. Justice Pierce, then recently 
retired from the Supreme Court, joined. 

The Council said in regard to the documents then referred to 
it by the legislature: 


“The proposed resolve (Senate 218) recognizes the existing constitutional 
authority of the Supreme Judicial Court to provide for organization, and 
“requests” the court to exercise this authority. In other words, its form 
is that of an expression by the legislative department of an opinion that 
the organization of a self-governing bar is desirable in the public interest, 
and a request by that department to the judicial department to exercise 
its constitutional authority to bring about such organization. 

“The other two documents, House 139 and House 219, are drawn on the 
assumption that the court needs authority from the legislature to act in the 
matter and that the legislature should issue mandatory directions to the 
court so to act. These bills thus drawn do not seem consistent with the 
opinion of the justices in 1932, as to the relative authority in regard to the 
bar of the judicial and the legislative departments.” (13th. Report, p. 20) 


In discussions during recent years in this state, certain appre- 
hensions as to the effect on local bar associations of the proposed 
organization of all the lawyers have been expressed. From 
information which we have received, the general opinion in the 
states where the bar has been thus organized is that it has not 
injured the local voluntary associations, but that, on the con- 
trary, it has resulted in stimulating local interest. As already 
stated, we believe the local associations have important functions 
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and that they will be more important with a completely organized 
bar as they would act as suggestive and co-operative bodies re- 
flecting local views for the consideration of the representatives of 
the bar as a whole. We believe there would be more and better 
mutual understanding among lawyers in different parts of the 
Commonwealth in regard to their common professional problems. 

It has been suggested that there would be “regimentation” of 
some kind by some group of the bar who would get into power, or 
by the Supreme Judicial Court. Just what sort of regimentation 
is apprehended, we are not clear, but, with representatives of the 
entire bar chosen by secret ballot from different areas in the Com- 
monwealth where they reside, rather than where they have their 
offices, and with the local bar associations keeping in touch with 
what is proposed, we see no reason to apprehend what is called 
“regimentation.” 

It is suggested that the movement means a desire on the part of 
some members of the bar to police other members. We are not 
aware of any such desire. The grievance committee work now 
done by some bar associations is very disagreeable work, done not 
only for the sake of the public, but for the sake of the bar itself, 
because both the public and the courts expect such work to be done 
as one of the obligations of the profession. Grievance work is not 
the primary object of organization. It is simply one of the normal 
incidents of the existence of a profession, which depends upon 
public confidence. The burden of this sort of work, both in cost 
and effort, falls on a minority of the bar in those bar associations 
which attempt to meet the expectation of the public and of the 
courts that this disagreeable form of public service shall be per- 
formed. There is no reason why this burden should not be shared 
by every member of the profession in the form of the small annual 
contribution of the expenses. 

There may be a feeling in some parts of the Commonwealth 
that the lawyers in the metropolitan district may have a dominating 
influence in opposition to the views of the bar in less thickly set- 
tled parts of the state; but, as already stated, we believe, on the 
contrary, that there would be a better understanding between 
lawyers in different parts of the state than there is now; that they 
would all be better informed, and that through a Public Relations 
Committee, the reputation of the profession as a whole could be 
better protected against indiscriminate criticism. 

We do not expect any such organization to take place until a 
large proportion of the bar of the Commonwealth have become 
satisfied of the benefits of such organization. For the purpose of 
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spreading information about the movement, an extended report 
of information gathered from different states was published in the 
Bar Bulletin for December, 1939, and in the Massachusetts Law 
Quarterly for Jan.-Mar., 1940, a tentative draft of rules for such 
an organization was published for the study of lawyers. Some 
months ago, copies of these documents were mailed to the presi- 
dents and the secretaries of all the local bar associations in Massa- 
chusetts with a request for their consideration and comments. 

Within the last few years, several bar associations have voted in 
favor of the plan of organization—the Executive Committee of 
the Massachusetts Bar Association, the Berkshire Bar Association 
at a special meeting, and the Cambridge Bar Association, after two 
meetings at which the subject was discussed. 

We believe that the passage of the proposed resolve by the legis- 
lature requesting the court to organize the bar as a self-governing 
body in the interest of the public, as well as of the profession itself, 
will help to stimulate the interest of the bar throughout the state 
in providing the assistance which the court would need in framing 
sound, reasonable rules for a workable organization of a self-gov- 
erning body of officers of the court who are already subject to the 
reasonable regulations of the court by force of the constitution 
and independently of any statute. 

We again recommend the draft resolve quoted at the beginning 
of this discussion on page 48. 


NOTICE OF REFUSAL TO INSURE A MOTOR VEHICLE 


The insurance law, G.L. (Ter. Ed.) Chap. 175, §113 D and F 
(See St. 19387 C. 390 and St. 1938 C. 351), requires written notice 
in case of cancellation of a compulsory liability policy, and, in 
case of refusal to reissue a policy, but there is no provision re- 
quiring a written refusal to issue a new policy. Ten days from 
notice and ten days from refusal are allowed for appeal, but, in 
case of refusal, the appellate body (the Board of Appeal and 
the Superior Court), generally are obliged to depend upon oral 
testimony as to the date of refusal. 

We recommend that written notice of refusal to issue a policy 
be required in order to avoid waste of time and uncertainty in 
case of dispute, as follows: 


DRAFT ACT 


Section 113D of Chapter 175 of the General Laws is hereby amended by 
inserting the words “reciving written notice of” after the word “after” and 
before the word “such” in 8th line thereof so that the clause shall read “after 
receiving written notice of such refusal.” 
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LICENSE TO SELL REAL ESTATE BY ADMINISTRATOR 
d.bn. UNDER G.L. CHAP. 202, $19. 


Section 19 provides that if an administrator d.b.n. is appointed within one 
year after the date of the original appointment of the executor or the adminis- 
trator, then, within six months after the date of giving bond by the adminis- 
trator d.b.n., he may be licensed to sell land. The original administrator may be 
licensed at any time within a year but, if he dies soon and the administrator 
d.bn. is appointed shortly after the original appointment, the six months’ 
provision may result in limiting the authority of the Probate Court to issue 
a license to some period considerably within a year from the oriignal ap- 
pointment. This may have serious consequences. We recommend that the 
section be amended by inserting at the end of the sixth line of Section 19, the 
following words: 

“or within the remainder of said year, whichever is the longer period.” 


GENERAL Laws, CHAPTER 215, Section 44. 

“This act provides, “Upon complaint to a probate court by a person inter- 
ested in the estate of a deceased person against a person suspected of having 
fraudulently received, concealed, embezzled or conveyed awey any property, 
real or personal, of the deceased, the court may cite such suspected person, 
although he is executor or administrator, to appear and be examined on oath 
upon the matter of the complaint. If the person so cited refuses to appear 
and submit to examination, or to answer such interrogatories as may be law- 
fully propounded to him, the court may commit him to jail until he submits 
to the order of the court. The interrogatories and answers shall be in writing, 
signed by the party examined, and shall be filed in the court.” 


The last sentence is interpreted to mean that the inquisitor 
must write out every questioin in longhand and the answers may 
be written out, leisurely in the same way. 

This is an old statute, dating at least as far back as 1782, 
Chap. 32, $11. The original statute did not include the last sen- 
tence as to “writing”. That sentence appears to have been 
inserted first by St. 1857, Chap. 71, $2. The cases cited in the 
annotated statutes show that the statute is for discovery only 
(See McNulty v. Howe, 290 Mass. 597). The earlier cases hold 
that the person interrogated may consult counsel in regard to his 
answers to interrogatories. The defense to a petition to-day 
is to offer to tire out the petitioner by drawing out the written 
questions and written answers in the old written method of ex- 
amination in poor debtor process, which was given up. There 
seems to be no reason why time should be wasted in that way 
to-day. This old statute really resembles the more modern 
practice in a number of states of taking oral depositions for dis- 
covery in advance of trial of the kind provided for in the new 
Federal rules. In such cases, counsel may be present, and, 
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presumably, may be consulted by the deponent before an answer 
is made, but the examination and cross examination are not 
limited to writing, but are simply reduced to writing or type- 
writing. 

We recommend the following: 


DRAFT ACT 


Section 44 of chapter 215 of the General Laws is hereby amended by strik- 
ing out the last sentence and substituting the words— 

The examination shall be had and recorded in such manner as the court 
shall direct, and the final record shall be signed by the party examined. 


Statutory ADJUSTMENTS RECOMMENDED IN CONNECTION WITH 
Sr. 1939, Cu. 257. 


Chapter 257 extended the concurrent jurisdiction of the Superior 
Court “to include mandamus (except a writ of mandamus to a 
court or a judicial officer, and also of all matters relating to the 
dissolution of corporations, and of all cases and matters of equity 
of which the Supreme Judicial Court has had exclusive jurisdiction 
under Sec. 2 of Chap. 214, or otherwise,” with certain exceptions. 

The act was a short general act and included a provision, like 
that long existing in equity, that the Supreme Judicial Court could 
transfer cases within the concurrent jurisdiction to the Superior 
Court. In using the general clauses in the act, two matters were 
inadvertently included. The first was G. L., Chapter 56, Sec. 69, 
providing for mandamus relative to the division of a county into 
representative districts and the apportionment of representatives. 
The second was G. L. Chap. 204, Sec. 23, which authorizes the 
Supreme Judicial Court to confirm void, or voidable, acts of a 
probate court. 

So long as the Supreme Judicial Court has any original jurisdic- 
tion, these matters are appropriate for its exclusive jurisdiction 
and we recommend the adjustment of Chap. 257 accordingly. 

Four statutes were passed at the end of the session in August, 
1939, after the passage of Chap. 257, and in the rush of business at 
the close of the session, the concurrent jurisdiction provided by 
Chapter 257 appears to have been overlooked. 

Sections 28 and 30 of Chapter 33, as amended by St. 1939, Chap. 
425, Sec. 1 (See p. 511) provide that a forfeit of $5,000 may be re- 
covered in equity in the Supreme Judicial Court by the Common- 
wealth from any city or town failing to provide suitable military 
quarters, parade grounds, etc. There seems to be no reason why 
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this should not be within the concurrent jurisdiction, but Chap. 257 
apparently was forgotten. 

G. L. Chapter 152, Sec. 65 L, inserted by St. 1939, Chapter 489, 
provides for an injunction to restrain a domestic insurance com- 
pany from doing business if it does not comply with the equitable 
distribution of risks among insurers of Workmen’s Compensation, 
ete. The concurrent jurisdiction in equity over insurance com- 
panies under Chapter 175, Section 66, 178, etc., was extended to the 
Superior Court by Chapter 257. 

Section 50 A of Chapter 155, inserted by St. 1939, Chapter 456, 
Section 1, provides for dissolution of corporations on application of 
the commissioner for failure to file reports, ete. This seems a rela- 
tively simple matter and the commissioner may include as many 
corporations in one petition as he wishes to, so that in most cases 
there will be no occasion for the judges to act, except to order the 
decrees. The Superior Court already has concurrent jurisdiction 
for dissolution under Section 50 of Chapter 155, and there seems 
to be no reason why the new section of 1939 should be confined to 
the Supreme Judicial Court. 

We recommend that the inadvertent omission of concurrent 
jurisdiction as to all four of these matters be corrected and that 


they be brought within the concurrent jurisdiction by the follow- 
ing: 


Drart Act. 
RELATIVE TO THE SUPREME JUDICIAL, AND THE SuPERIoR Courts. 


Section 1. Section 1A of chapter two hundred thirteen of the General Laws, 
as appearing in the Tercentenary Edition, inserted by Chapter two hundred 
fifty-seven of the Acts of nineteen thirty-nine, is hereby amended by adding 
at the end thereof the words “or under section sixty-nine of chapter fifty-six, 
or section twenty-three of chapter two hundred four of the General Laws.” 


Section 2. The concurrent jurisdiction in equity of the Superior Court, 
provided for by section 1 A of chapter two hundred thirteen of the General 
Laws, inserted by chapter two hundred fifty-seven of the Acts of nineteen 
thirty-nine, shall include jurisdiction of proceedings under sections twenty- 
eight and thirty of chapter thirty-three of the General Laws as amended by 
chapter four hundred twenty-five of the Acts of nineteen thirty-nine, and of 
proceedings under section sixty-five of chapter one hundred fifty-two of the 
General Laws inserted by chapter four hundred eighty-nine of the Acts of 
nineteen thirty-nine, and of proceedings under section fifty A of chapter one 
hundred fifty-five of the General Laws inserted by section one of chapter 
four hundred fifty-six of the acts of nineteen thirty-nine. 
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THE SYSTEM OF COUNTY PAYMASTERS FOR STATE 
COURTS, ESPECIALLY IN SUFFOLK COUNTY. 


The recent report of the Bureau of Municipal Research, on Suf- 
folk County, calls attention to the fact that, 


“Almost 70% of all payments by Boston for county operations is directly 
traceable to court expense. . . . Nearly half the trial court business of the state 
takes place in the county and several agencies serving the whole state are 
quartered in the county court house.” 


After an estimate that, of the total court costs in the county, 
$2,500,400 is paid by Boston and $888,400 by the state, and after 
an examination of the various branches of the service, the report 
suggests a “redistribution of court expenses” in the following para- 
graph: 


“(3) Redistribution of court expenses. In Massachusetts there are no local 
courts. Rather there is a system of state courts, the expenses of which are 
distributed locally by means of county government. It is believed that wider 
assumption of court costs by the Commonwealth is desirable. The strongest 
argument is inability of city officials to exercise the financial control of the 
courts which would accompany the power of appropriation.” 


We make no suggestion as to the relative proportion of the court 
costs which should be ultimately borne by the county and the Com- 
monwealth, but whatever the amounts may be the problems con- 
nected with the machinery of the incidence of those costs are very 
serious. The probability that the growing burden of taxation will 
lead to continuous studies and discussions of the Suffolk situa- 
tion leads us to repeat again what was said in the 7th. report in 
1931, in the 15th. report in 1939, and which we believe should be 
continually emphasized as a background for any discussion of state 
and county problems. 


“In its 7th. report in 1931, owing to the views expressed in the report of the 
Budget Commissioner of the City of Boston, and a passage in the report of the 
special Commission on County Salaries of 1929, ‘that the appropriating au- 
thorities’, which paid the salaries of the District Courts, ‘should be supreme’, 
the Judicial Council presented a discussion of the relation between the courts 
and the counties, pointing out that: 


‘The fact that has been forgotten in ali these business arrangements for the 
distribution of financial control to the county, is that the judges and the other 
officers of the courts are not county servants, although they may be paid 
by the counties by direction of the legislature.’ 
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The Council said: 


“Massachusetts cannot afford to allow the officials and the employees of 
the courts of the state to be regarded and treated merely as county serv- 
vants.... 

‘The bearing of the county control plan in the act of 1930 on this mat- 
ter was not fully realized by the Judicial Council at the time the act of 1930 
was passed or during the investigation of the subject by the special com- 
mission, and for this reason no comment was made on the subject at that 
time.’ 


The Council concluded its study as follows: 


We recommend that no more court officials or employees be brought within 

county control, and as to such court positions as are already included in such 
control, in our opinion it would be wiser if the state should assume its con- 
trol over its courts. 
‘We also suggest that it is worth consideration whether the whole chance 
of the danger (of increasing local political domination) which we have de- 
scribed, might not be more effectively and permanently eradicated by making 
the entire judicial cost state-borne with a reassessment of a just part upon the 
several counties.’ ” 


This matter was also referred to in the 9th. report in 1933. 

As this problem is larger and more acute in Suffolk than in the 
other counties, the suggestion might well be considered in connec- 
tion with that county alone if, and when, any readjustment is seri- 
ously considered by the legislature. 


PROGRESS IN THE PUBLICATION OF THE MASSACHUSETTS REPORTS 


The progress in bringing the official volumes of the Massachu- 
setts Reports up to date has been very marked during the past 
year. Volume 301 has been distributed. The distribution of 
Volume 302 is expected by the end of December. The reporter 
hopes to distribute Volume 303 at the end of January, and 304 
some time in February. Volume 304 will close with the last case 
decided in the calendar year 1939, and the subsequent volumes 
will appear as rapidiy as possible. 

Two years ago, as shown by the 14th. Report of the Council 
(page 7), the reports were 10 volumes or more behind so that the 
cases decided during the preceding 38 months, or more than 3 
years, were available only in the loose advanced sheets, which were 
very inconvenient for use, with the current opinions constantly ac- 
cumulating. The latest volume then published was Volume 291. 
Since May, 1939, 10 volumes have been published, and 3 more are 
expected within the next 2 or 3 months, bringing the reported cases 
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to this current year with the prospect of continued promptness in 
future. The reporter and his staff are entitled to the thanks of the 
bench and bar for this progress. 

The usual summary of the work accomplished by the various 
courts with statistical tables of details and noticeable facts indi- 
cated by the tables will be found in Appendix C. 


Respectfully submitted. 


FRANK J. DONAHUE, Chairman, 
JOHN E. FENTON, 

JOHN C. LEGGAT, 

WILFRED BOLSTER. 

FRANK L. RILEY. 

JOHN AUGUSTINE DALY, 
CHARLES A. MeCARRON, 
FREDERIC J. MULDOON, 
NATHAN P. AVERY. 


MEMORANDUM BY MR. DALY. 


With reference to the modification suggested, in the body of this 
report, to the rule excluding conversations between husband and 
wife, the undersigned feels that the suggested bill is a very small 
and short step in the right direction. 

It is my opinion that the rule excluding conversations between 
husband and wife should be completely abolished. The supposed 
public policy on which it is alleged to rest is nothing more nor less 
than a legalistic superstition. It is simply one survival of various 
arbitrary rules which tend to make a trial of a contested case a form 
of indoor sport rather than a method of arriving at the truth as 
nearly as imperfect humanity is able to do so. 


JOHN A. DALY. 
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APPENDIX A. 
IixTRACT FROM REporT OF THE STANDING “COMMITTEE ON COMMUNICATIONS, | 


OF THE AMERICAN Bar AssociATION, RELATIVE TO Rapio DEFAMATION. 


(From the Program of the Philadelphia Meeting in September, 1940 


p.p. 142-145) 

“13. Need for Clarifying and Improving of Radio Defamation. During the 
year the Supreme Court of Pennsylvania boldly broke new ground in Summit 
Hotel Company v. National Broadcasting Company, holding that where the 
~peaker (not an employee of the broadcaster), departing from his script, utters 
defamatory language which the broadcaster could not have guarded against 
by the exercise of due care, the broadcaster is not liable. The case emphasizes 
the need for constructive changes in the law of slander and libel uttered over 
the radio. The general public has a direct interest in this, because the plan- 
ning of programs is at present to some extent hampered by curable uncer- 
tainties and overseverities in the law of radio defamation. 

“For example, the rule in New York is that a defamatory broadcast is to 
be classified as libel or slander according to whether or not the person at the 
microphone was reading from a paper, while precedents elsewhere, such as they 
are, seem to favor the rule that all radio defamation is libel. 

The general rule seems to be that, whether or not due care is exercised, a 
defamatory statement renders liable not merely the speaker of the words but 
the originating station, the local station which picks up the program on a na- 
tional network, the advertising agency which puts on the program and has 
control, and the sponsor, but the Summit Hotel case, as above stated, is out of 
line with that general rule. The injustice of the rule of absolute liability, from 
whieh the Summit Hotel Company case to some extent breaks away, is empha- 
sized by Section 315 of the Communications Act, providing that when facilities 
are afforded to one qualified candidate for public office, the station must afford 
an equal opportunity to all other legally qualified candidates for the same 
office, and that under such circumstances the station “shall have no power 
of censorship over the material broadcast under the provisions of this section.” 

“A number of states have passed special laws on the subject of radio defama- 
tion, but no one of these laws presents « reasonably complete solution of ex- 
isting difficulties. A carefully worked out federal law designed to override state 
laws on the subject. of defamation by radio would go far toward correcting 
the present unsatisfactory condition, if such a law would be held constitu- 
tional. As to this, although the interstate commerce character of radio broad- 
casting in general is now well established, it has been suggested that a citizen’s 
right to redress for injurious statements about him is a right of a purely local 
character and that therefore the Federal Government cannot by statute 
override state law on the subject. The chance that such a federal law would 
he upheld seems good enough to justify an attempt to formulate and enact a 
general law as to the civil rights of a person who has been defamed by radio. 
Difficult questions arising from conflict between state laws could also be cleared 
up by a well-considered new law. Tf for any reason it does not prove fex=ible 
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to deal with this matter by a federal act, it may be that a model law on the 
subject, if drafted by an unbiased group, would be gradually enacted by more 
and more of the states. 


An appendix to this report gives a brief analysis of authorities. 


Rosert N. MILier, Chairman, 
Epwin M. BorcHarp, 
Cuaries E. Kenworrny, 
WuitNey NortH Seymour, 
BeTHUEL M. Wesster, JR. 


APPENDIX 
AvutnHoritiges RecarpING Rapio DiraMATION 
1. Rapio DEFAMATION As LIBEL oR SLANDER 


Unless oral defamatory words constitute slander per se special damages must 
be alleged and proved in order to make out a ease of slander. If the tort is 
one of libel no allegation or proof of special damages is necessary. 

The prevailing rule is that radio defamation constitutes libel rather than 


slander. Sorensen v. Wood and KFAB Broadcasting Co., 123 Nebr. 348, 243: 


N.W. 82 (1932), appeal dismissed, 290 U. S. 599; Weglein v. Golder, 317 Pa. 
437, 177 Atl. 47 (1935); Irwin v. Edward B. Ashurst, KFII Broadcasters et al., 
158 Ore. 61, 74 P. (2d) 1127 (1938). But the cases are far from uniform. In 
Meldrum v. Australian Broadcasting Co., Ltd. [1932] Victorian Law Reports 
425, all defamatory remarks by radio were held to constitute slander whether 
read from a script or uttered extemporazneously. The rule in New York is 
that if the words are uttered extemporaneously or ad lib they constitute 
slander. If read from a manuscript they constitute libel. Locke v. Gibbons, 
164 Mise. 877, 299 N.Y Supp. 188 (1937). The Pennsylvania court has dis- 
carded accepted tort forms and concludes that defamation by radio is a new 
tort to be governed by new and distinct rules. Summit Hotel Co. v. Na- 
tional Broadcasting Company, 336 Pa. 182, 8 A (2d) 302 (1939). 

The law review and text writers admit that there is confusion in the cases. 
In general they feel that the tort sheuld be libel and that the current trend 
is in that direction, although several espouse the “new tort” theory. 

State statutes, so far as applicable, are conflicting. The laws of Illinois and 
North Dakota define radio defamation as slander for criminal purposes. _ III. 
State Bar Statutes (1935) c. 38, par, 567 (1); N. D. Laws (1929) ec. 117, 
p. 142. The law of California makes the tort slander, Cal. Stat. (1929) ec. 682, 
p. 1174. On the other hand the tort is one of libel in Washington and Ore- 
gon. Wash. Laws (1935) ec. 117, p. 329; Ore. Laws (1931) c. 366, p. 681. 


2. Liasinity or Various PARTIES 


The majority of the cases have applied the common law rules of libel and 
slander and hold all liable, with or without fault, who participate in the “publi- 
cation” of the defamatory matter. They draw an analogy to the newspaper, 
which prints at its peril. The Summit Hotel case (supra) is the recent excep- 
tion. 
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There are at least four possible parties whose liability must be separately 
considered : 
(a) The speaker of the words; 
(b) The originating station or the broadeasting network; 
(c) A local station in another city; 
(d) The sponsor of the program or the advertising agency which puts the 
program on. 

(a) The speaker of the words is liable under all circumstances and irrespec- 
tive of the rule applied to the station. Sorensen v. Wood and KFAB Broadcast- 
ing Co., 123 Nebr. 348. 243 N. W. 82 (1932); Miles v. Louis Wasmer, Inc. et al. 
172 Wash. 466, 20 P. (2d) 847 (1933); Singler v. The Journal Co., et al.. 
218 Wis. 263, 260 N. W. 431 (1935); Weglein v. Golder, 317 Pa. 437, 177 Atl. 47 
(1935). 

(b) The originating station or the network as a whole.. Where the speaker 
is an agent or employee of the station, on station time, the station is liable. 
(2 Socolow, Law of Radio Broadcasting 856; Summit Hotel case (supra), 
dictum.) It is where the time of the station has been leased out and where 
defamatory words are uttered extemporaneously by someone not under the 
control of the station or network, or where the station has no power under 
positive rules of law to alter or censor written manuscripts even when sub- 
mitted in advance that the more doubtful situation is presented. In general 
the prevailing rule imposes lability without fault, on the newspaper analogy. 
The first case was Sorensen v. Wood (supra). The defamatory words were 
read from a manuscript by the representative of a candidate for the United 
States Senate. The other candidate had been given the privileges of the sta- 
tion on a prior occasion. The manuscript was submitted in advance but the 
station felt it had no right to censor it under section 315 of the Communications 
Act. This section requires the station to give its facilities to a candidate for 
public office when they have been previously afforded to an opponent. In such 
case the station “shall have ne power of censorship over the material broad- 
cast under the provisions of this section.” The Nebraska court held that this 
section did not authorize the station to participate in the publication of a libel 
and held the station liable without reference to due care or honest mistake. 

The court prescribed the same general rule in Miles v. Louis Wasmer, Inc., 
172 Wash. 466, 20 P. (2d) 847 (1933); and Singler v. The Journal Co., 218 
Wis. 263, 260 N. W. 431 (1935), although both of these cases are in reality dis- 
tinguishable on their facts. 

The case of Summit Hotel Co. v. NBC (supra) marks a new departure. The 
defamatory remarks were uttered ad lib. by Al Jolson on a sponsored program 
under the control of an advertising firm. The court rejected the newspaper 
analogy since the station does not have equal opportunity to edit. It refused 
to apply liability without fault and considered radio defamation a new tort. 
The court prescribed this rule: If the station or broadcasting company “Jeases 
its time and facilities to another, whose agents carry on the program, it is not 
liable for an interjected defamatory remark where it appears that it exercised 
due care in the selection of the lessee, and, having inspected and edited the 
script, had no reason to believe an extemporaneous remark would be made.” 

(c) Local station, not originating the broadcast. In Coffey v. Midland 
Broadcasting Co. et al., 8 F. Supp. 889 (D.C. W.D. Mo., 1934), the remarks 
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were uttered on a sponsored program originating in the studio of CBS. The 
defendant was a local station in another city which was a part of the hookup 
It had no knowledge that any defamatory matter would be uttered on this 
program. It was held liable even though acting with due care. 

(d) Sponsor and advertising firm. The laws of agency make the sponsor 
and the advertising firm in control of the program liable. Miles v. Louis Was- 
mer, Inc., supra; Randall Dairy Co. v. Pevely Dairy Co., 291 Ill. App. 380, 
9 N.E. (2d) 657 (1937). 

The state statutes are conflicting and not very helpful. In Iowa the station 
or operator is not liable if it proves the exercise of due care to prevent the 
publication. Iowa St. Acts, Regular Session, 47 G.A. c. 238, p. 463. In Florida 
the station or operator is not liable unless it affirmatively declares that the 
statements are made for and in behalf of the station or operator. Compiled 
General Laws of Fla., Perm. Supp., 1940 Parts, sec. 7064(4) (c. 19616, Acts 
1939, secs. 1-3). Indiana has a statute for elimination of punitive damages 
by publishing a retraction but the statute does not affect the rule as to ordinary 
damages. Indiana Acts, 1937, 80th Session, c. 37, ¢. 231. 

In general, the writers in law reviews and texts favor the rule of due care 
They point out that the liability-without-fault rule is an anachronism in our 
law and that the “due care” rule will better serve the public by increasing the 
incentive for the stations to grant time to the various schools of thought. A 
few favor the habilitv-without-fault rule, believing the other rule unfair to the 
aggrieved person. 


3. Books aNnp ArticLes Discussinc Law or Rapio DEFAMATION 
(a) Slander or Libel 


1. ApvocaTING TREATMENT AS LiBeL. Case Note: (Jan. 1938) 9 Air L. Rev 

96-97; (Mar. 1938) 7 Brookiyn L. Rev. 384-6; (Jan. 1938) 86 U. Pa. L. 
Rev. 312-14. 

Farnum, Radio Defamation and the American Law Institute (1936), 16 
Boston U. L. Rev. 1. 

Graham, Defamation and Radio (Nov. 1937), 12 Wasu. L. Rev. 282-93 

Haley, Law on Radio Programs (1937), 5 Geo. Wasu. L. Rev. 157, 171. 

Nash, Application of the Law of Libel and Slander to Radio Broadcasting 
(June 1938), 17 Ore. L. Rev. 307-13. 


to 


ADVOCATING TREATMENT AS SLANDER. 
Hickey, Radio Defamation-Slander or Libel (Jan. 1938), 26 GEORGETOWN 
L. J. 475-484. 


3. Apvocatinc “New Torr” THrory. Newhouse, Defamation by Radio, a 

New Tort (June 1938), 17 Ore. L. Rev. 314-19. 

2 Socolow, Law of Radio Broadcasting (Baker, Voorhis & Co. 1939), Ch. 
XXIX. 

Warner, Defamation by Radio, A New Tort (Oct. 1939), 4 Fp. Com- 
mMuNIcaATIONS B. J. No. 2, p. 30. 


(b) Liability of Parties 


1. Apvocatine Srricr Liasitiry Without QUESTION oF FAULT. 
Keller, Federal Control of Defamation by Radio (Nov. 1936 and Jan 
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1937), 12 Notre Dame Lawyer 15-37, 134-78, (discusses validity of 
federal control). 

Newhouse, Defamation by Radio, a New Tort (June 1938), 17 Ore. 
L. Rev. 314-19. 

Vold, The Bases for Liability for Defamation by Radio (May 1935), 
19 Minn. L. Rev. 611. 

Vold, Defamatory Interpolation in Radio Broadcasts (Jan. 1940), 88 

U. Pa. L. Rev. 249-96. 


ApvocaTING Dur Care THEORY. 


Farnum, Radio Defamation and The American Law Institute (Jan. 1936}, 

16 Boston U. L. Rev. 1. 

Graham, Defamation & Radio (Nov. 1937), 12 Wasu. L. Rev. 282-93. 

McDonald and Grimshaw, Radio Defamation (Oct. 1938), 9 Amr L. Rev. 
328-51. 

Nash, Application of the Law of Libel and Slander to Radio Broadcast- 
ing (June 1938), 17 Ore. Law Rev. 307-13. 

2 Socolow, Law of Radio Broadcasting, Ch. XXIX. 

Sprague, More Freedom of the Air (1940), N.Y.U. ConrTemporary Law 
PaMPHLeEts (Series 1, No. 2). 

Warner, Defamation by Radio—A New Tort (Oct. 1939), 4 Fep. Com- 
MUNICATIONS B. J. 30. 


Summit Horet Case Notes. 


Nov. ’39, U. Pa. L. Rev. 88:122. 
Nov.’ 39, Can. B. Rev. 17:684. 
Oct. ’39, Dick. Law Rev. 44:52-3. 
Nov. ’39, Harv. L. Rev. 53:143-4. 
Nov. 39, Temp. U. L. Q. 14:137-9. 
Oct. 739, Air L. Rev. 10:374-6. 
Dec. ’39, Inp. L. J. 15:154-6. 

Nov. ’39, La. L. Rsv. 2:196-8. 

Jan. 40, Micu. L. Rev. 38:415-7. 
Dec. 739, Minn. L. Rev. 24:118-21. 
Nov. ’39, Derrorr L. J. 3:40-2. 
Fall 39, Wasu. & Lee L. Q. 1:103-15 
Dec. ’39, Wasn. U. L. Q. 25:133-4. 


(c) Texts 


Berry, Communications by Wire and Radio (Chicago 1937) 

Davis, The Law of Radio Communication (1927). 

Dill, Radio Law (National Law Book Co., Washington, D. C., 1938). 
Marchetti, Law of the Stage, Screen, and Radio (Suttonhouse, Ltd., San Fran- 


cisco, 1936). 


2 Socolow, Law of Radio Broadcasting (1939, Baker Voorhis & Co.), CH. XXIX. 
Zollman, Law of the Air (Bruce Publishing Co., Milwaukee, 1927). 
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APPENDIX B 


NEW YORK RULE AS TO MINOR SETTLEMENTS 
APPELLATE DIVISION — SUPREME COURT. 


First, Seconp, TH1rRD AND FourtTH DEPARTMENTS. 


In the Matter of Amending Rule 294 of the Rules of Civil 
Practice, in relation to application to compromise 
infants’ claims. 


A majority of the Justices of the Appellate Division of the Su- 
preme Court in the four departments, by joint order of the four 
presiding justices or justices presiding, pursuant to the provisions 
of Section 82 of the Judiciary Law, as amended by Chapter 172 
of the Laws of 1924, do hereby order: 


1. Rule 294 of the Rules of Civil Practice is hereby amended so 
that the same shall read as follows: 

Rule 294. Application to compromise infants’ claims; conflict- 
ing interests of infants’ attorneys. No attorney having or repre- 
senting any interest conflicting with that of an infant may repre- 
sent such infant. 

On any application for the approval by the court of a settlement 
of a cause of action belonging to an infant if the infant and his 
guardian are represented by an attorney, the court shall require 
the attorney to disclose by affidavit by whom, on what date and 
under what terms he was retained, the services rendered by him, 
the fees he asks to be allowed, the acts complained of, the terms of 
the proposed settlement with a brief statement of his reasons for 
recommending the same; and to state that he has not become con- 
cerned in the application or its subject matter at the instance of 
such defendant directly or indirectly and that he has not received 
and is not to receive any compensation from such defendant di- 
rectly or indirectly; and thereupon, if the court or judge deem it 
necessary, a full examination by the court or judge or by an official 
referee may be had into all the facts regarding the reasonableness 
and propriety of such settlement and of the fee which the infant’s 
atttorney asks to be allowed. 

If the infant and his guardian are not represented by an attor- 
ney, the papers required for the application may be prepared by 
the attorney for the defendant and shall state that fact, the terms 
of the proposed settlement and the facts with reference to the cause 
of action, but such attorney shall make no recommendation in 
reference to the proposed settlement. The court or judge under 
such circumstances shall make a full examination into all the facts 
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regarding the reasonableness and propriety of the proposed settle- 
ment, and may refer the matter to an official referee for investiga- 
tion and report thereon. 


Upon the approval of a proposed settlement by the court or 
judge, an order of settlement or a judgment may be entered with- 
out costs. 

2. This amendment to take effect January fifteenth, ninteen 
hundred and forty. 


Dated New York State, January 4, 1940. 


FRANCIS MARTIN, Presiding Justice, 
First Department. 


EDWARD LAZANSKY, Presiding Justice, 
Second Department. 


JAMES P. HILL, Presiding Justice, 
Third Department. 


HARLEY N. CROSBY, Presiding Justice, 
Fourth Department. 
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APPENDIX C 


SUMMARY OF THE WORK ACCOMPLISHED BY THE 
VARIOUS COURTS 

The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.” 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, ete. 
The details as to counties appear below. 


SUPREME JUDICIAL COURT 


During the year ending August 31, 1939, the Full Bench decided 
347 cases of which one was an advisory opinion of the justices 
rendered at the request of the legislature and twenty-four cases 
were decided in which rescripts were filed but no opinions, and three 
orders. 

The table of full-bench cases since 1875 appears on p. 71 of the 
15th. Report. There is also the usual table of Supreme Court 
business, others than full-bench cases, with more detailed state- 
ments from Suffolk county which appears below. 


SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 


For THE YEAR BEGINNING SEPTEMBER 1, 1939, THROUGH AuGusT 31, 1940 
(Not including full bench cases) 
































! 

| Transferred Referred Petitions for 

| Equity | to Superior | to Masters | Prerogative | Admission Other 

| Court or Auditors jrits to Bar Proceedings 
Barnstable......... 0 0 0 0 0 0 
Berkshire..... 0 0 0 0 0 0 
ee 0 1 1 3 0 1 
Dukes..... ca 0 0 0 0 0 0 

a aaense 3 0 0 9 0 4 
Franklin. ..... : 0 0 0 0 0 8* 
Hampden........ 1 1 0 3 0 3 
Hampshire. . . ato 0 0 0 0 0 5 
Middlesex...... . 7 2 0 22* 1 0 
Nantucket... F 0 0 0 0 0 2* 
I oe ig ka: 6.69 | 0 1 1 2 0 2 
Plymouth....... ae 1 0 0 0 0 0 
eee 43 15 2 48 1,312 105 
Worcester... . pita 1 0 0 0 0 3 
a eae aoe: Sena eae ee cae = ies 
I ci iconenis 56 20 ‘ 87 | 1,312 133 

















* Middlesex—15 Prerogative writs were transferred to Superior Court. 

* Nantucket—Other proceedings, 2 (of these one filed for discontinuance). 

* Franklin—7 reports of Land Damage Commission of Quabbin District and 1 petition to suspend opera- 
tion of Probate Court decree. 


The details of the business in Suffolk County appear on the 
following page. 


—— 
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SUPREME JUDICIAL COURT FOR THE COUNTY OF SUFFOLK 


DETAILS FROM SEPTEMBER 1, 1939 To SEPTEMBER 1, 1940 

Transferred Referred Petitions 

to | to Prerogative for 

Superior Masters Writs Admission 
ing Court or Auditors to the Bar 
15 2 48 1312 
ork Law Docket 
nd Petitions for Admission RE a ened nip 5 we kore hw Son wane eee dw oe ia 1,311 


ee 


the es Mr WO a a eect e 
Petitions for W its of Error 


Petitions for Writs of Habeas Riess 

the ee ee Or aks oat Chin 6 Veit aig aba Chane eWeek ae wihmadews 
Petitions by Commission to investigate further the administration and expenditures 

ort of Department of Public Works 
Petitions by (Disciplinary SE sud banner eh cee R ea iueweee ans wa Sake ce weaee 

ete. Petitions by Com’r of Civil Service (Disciplinary Actions) 
Applications for Discharge under G. L. c. 123, s. 91.........0-..00000. Sua eee 
Appeals from decision of Appellate Tax Board..............ccccceccecccceeces ; 9 
NEED O00 GUUED WE UD WRMONIND 6 6c oes vist ccs veneer r0cteencestbetuseues 
Informations in nature of Petition for Mandamus............. 


ek ee) 


Sit OOD 





EE a Suicow - seuiee oobiinen cane baauneen wane aae Gee 1,465 


Equity Docket 
ded Suits in vy PARA ba Rae owas Cee» ee Awe ae Re Oe kkk aeelere ad keene 
4 | a a Ae nl Geen Sg aNd te how USE sa T ws AI aI eka hess 
Ces EE NR athe d ica 2 5:4 arin lantern a ald oun oe mike a taie Few Led woe wk tale 
ases Petitions for Dissolution under G. L. c. 155, s.50a (1,500 corporations)........ 
Petitions for Review 
iree i oo ie need nen nne Sg gid eh ba dk ae. derek Nes kcies 
Petitions under c. 482, s. :, Acts of 1939 
Petitions under c. 428, s. Acts of 1937..... 
Petitions under G. L. (Ter. Ed.) c. 238, s. 5. 
the Petitions under G. L. c. 25, s. 5....cceeeeeee 
Petitions under G. L. c. 112, s. 64 
Jurt Motion for Continuance 
ND, SN TEN 5 aon ovr ned 66s 565055604 css eescvcdesbeersanveerceteeeeeses 
ate- Report to Supreme Court under G. L. c. 214, s. 9a 


nw 
—) 





at ae ed te et BD = OD 





ee es a ek ciao abwee le btet een dtanewaceuwe cae 
ee CE ON. I SN dons de wh0 00 sod anew eene cesduttiusdiaesoes 1,508 


oe 
wow 


0 THE SUPERIOR COURT 


This court consists of a chief justice and thirty-one associate 
justices. It has unlimited civil, criminal and equity jurisdiction 
her | and holds sessions in all of the fourteen counties. It is the only 
= court sitting with juries. The tabulated returns of the clerks under 
0 St. 1936, Chap. 31, § 3 for the year ending June 30th, 1940, will be 
0 found on pp. 85-96. From these returns it appears that the justices 





s° sat 3,07714 days with juries and 1463 days without juries, in the 
§ pre-trial and trial of civil cases,—a total of 4540. They tried 2647 
2 civil jury cases and 1097 civil cases without jury, including 451 
9 equity and 4 divorce cases,—a total of 3744 civil trials. The number 
3 of trials with jury appears to be about 178 less than last year— 
33 the number of jury waived trials, slightly more. They sat 169214 
days in the criminal sessions. 
1 opers- District Court judges called in to try misdemeanor cases sat for 
605 days (see p. 85). The total number of criminal cases tried in 
. the the Superior Court including these misdemeanor cases was 2626 or 


48 less than last year. 
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Allowing for errors in classifications in the returns of thousands 
of cases from 14 counties, a comparison of the totals in tables 1 and 
2 (on pages 86-87) and 6 (on page 91) shows that there were 46,673 
civil cases of all kinds pending at the beginning of the year, 26,005 
were entered during the year, and 30,445 were disposed of during 
the year, or 4,440 more than were entered. 


The Use of Auditors 


The use of auditors is mainly in motor vehicle tort cases. For 
tables showing their use and cost, see the following pages. 


REFERENCES TO AUDITORS AND MASTERS IN THE SUPERIOR 





























COURT 
1934 1935 1936 
County | 
Auditor Master Auditor Master Auditor Master 
Barnstable. . . 12 8 8 8 7 5 
Berkshire. . . 8 3 37 6 31 13 
Bristol 7 35 36 38 11 34 
Essex bx 20 48 i 133 36 | 461 46 
Franklin. . . 1 9 5 il 3 5 
Hampden... 5 23 | 202 21 404 41 
Hampshire. . 12 8 48 9 35 | 13 
Middlesex 12 71 | 209 | 57 | 581 | 96 
Norfolk 16 13 292 2 | 28 | 25 
Plymouth 7 10 223 21 65 | 27 
Suffolk 22 96 703 158 1,773 281 
Worcester. . 14 36 393 43 482 29 
136 360 2,289 420 4,071 615 
Janvary 1-Sepremper 30 
1937 1938 | 1939 40 
Covuntr Auditors in Auditors in Auditors in Auditors in 
Motor | Other Motor | Other Motor Other Motor Other 
Vehicle | Audi- Master Vehicle Audi- Master; Vehicle | Audi- Master’ Vehicle Audi- Master 
Tort Cases tors Tort Cases, tors | Tort Cases tors | Tort Cases tors 
Barnstable. ..... 3 6 8 10 | 18 7 | 9 2; §& — 10 5 
Berkshire....... ll 14 13 — | 3] 6 s i 2 14 | 10 2 2 
Bristol. . 14 7 |} 39 47 14 | 35 53 12 35 52 22 20 
Essex. 223 118 42 268 | 178 | 52 | 321 | 54 57 | 146 42 34 
Franklin. . . — 1 3 — | 2 10 — 3 5 | o_o 4 4 
Hampden..... 297 | 110 | 60 488 | 92 | 44 |] 251 | 71 25 | 193 19 | 23 
Hampshire. . . 41 14 2 2 | 9] 9 | . 1 3 1 | 5 3 4 
Middlesex . 467 310 | 99 507 | 66 64 | 381 60 71 | 173 45 61 
Norfolk. . : 293 32 16 18 15 20 | 29 16 17 ‘| 7 1 16 
Plymouth. 60 10 | 18 52 13 | 22 | 51 | 11 | 13 31 6 | 12 
Suffolk... .. ., 2,521 106 136 1,335 96 | 156 1,361 | 126 189 865 59 108 
Worcester. . ; 287 165 49 287 202 40 | 208 | 173 38 | 38 63 22 





485 3,037 | 708 | 465 2,673 546 470 | 1,520 276 311 


4,217 893 





Note: Since 1935 many motor vehicle tort cases were referred and frequently several cases were referred 
to be heard together by the same auditor. ; 
In the 1937 to 1939 columns 2 or more cases tried together are listed as one reference. 
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AMOUNTS EXPENDED FOR AUDITORS, 


REPORT 


1928-1939 BY COUNTIES 





MASTERS AND REFEREES 





























County 1929 1930 1931 } 1932 1933 1934 
Barnstable. . $692 2.90 $2,316.03 $569.27 $2 2 97 3.01 $2,128.65 
Berkshire . 2, "796.39 2,987.08 . 1,789.04 
Bristol. . 9,140.57 7,159.43 9,121.01 76.5 3,587.74 
Dukes. 321.27 90.00 103.75 | — — a 
Essex ; 16,316.63 10,413.48 9,031.47 35,547.62 21,259.22 
Franklin 2'065 9.83 912.50 1,097.50 1,690.81 1,201.49 
Hampden. 12,887.65 19,649.79 15,996.92 21,294.31 19,045.76 
Hampshire 471.99 2,434.92 1,659.17 3,065.00 3,648.51 
Middlesex 21,666.94 28,074.70 26,806.58 50,717.47 39, 164. 50 16°679.82 
Nantucket _ 530.00 100.00 265.00 453. 51.00 
Norfolk 10,308.72 6,979.17 11,336.55 17,839.56 7,249.98 
Plymouth 6,672.63 7,100.40 8,635.59 9,645.82 3,809.20 
Suffolk . . 68,598.79 | 73,730.92 85,501.17 116,377.42 37,713.81 
Worcester 6,827.78 8,164.1: 8,977.14 34,233.25 12,176.94 



































$161,385.97 | $170,351.86 | $182,014.20 | $308,316.46 | $216,062.03 | $101,660.94 
County 1935 1936 1937 1938 1939 

Barnstable $2,861.01 $1,835.68 $1,437.65 $2,546.78 $2,576.25 
Berkshire 2,193.01 | 4,600.00 3,580.71 | 2,216.25 | 2,425.71 
Bristol. ..... 5,799.64 | 6,815.25 4,210.94 | 9,007.90 | 10,494.39 
Dukes 55.00 | _ 42.81 242.20 
Essex 13,347.90 | 19,731.48 | 26,299.30 31,097.81 
Franklin 874.91 1,077.80 1,060.83 1,475.00 
Hampden y 25,093.47 p | 19,699.08 
Hampshire 40.44 | 2,762.50 | } 1,435.00 
Middlesex 389.5 38,254.38 | : | 41,167.43 
Nantucket 143.50 —_— } —_— | 65.00 
Norfolk . 73.: 20,155.41 | | 11,470.83 | 6,221.85 
Plymouth. te 9,629.57 | | 6,640.64 | 6,377.81 
Suffolk... .. | 89,626.92 | 105,288.09 | 102,865.39 
Worcester | 39,196.82 | 44,658.71 | 33,654.24 
$168,308.92 $258,779.82 | $290,889.05* | $259,797.16 





| 995. 
oe ned | | 


Note: In Suffolk Cc ounty these figures apply to the Superior rC ourt (civil) only; 
courts, but the major portion applies to the Superior Court. 

While the expenditures under the heading “Auditors, Masters and Referees’’ are not segregated in the 
County Treasurer’s reports, the major portion of the above amount is chargeable to the Superior Court. 

Since 1935 auditors were used in many tort cases. 

* The Auditor's fees in Motor Vehicle Tort Cases, shown on page 00, are included in these amounts. 








in other counties to all 
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PRE-TRIAL 

The pre-trial system was started wnder rule of court in Suffolk 

County in 1935 as an experiment based on its successful operation 

elsewhere and especially in Detroit. Its marked success in Suffolk 

was followed by its extension to some of the other counties. The 

results in Suffolk, Middlesex and Hampden in 1939 appear in the 


15th. report pp. 56-57. The results in the 1940 to about November 
Ist. as reported by the Clerks of Court were as follows: 


MIDDLESEX COUNTY 


Pre-trial Figures Since December 31, 1929 


Cases pre-tried ... 


170 
Cases settled ..... 69 
ee rer ee of) 
ee eee : 11 
Cases nonesuited and defaulted .. 5 
Cases wherein jury waived ....... 14 
Cases sent to Auditor ............ 16 
Cases sent to Auditor, facts final . 2 
See GEE + c.nereng Ade Gah 0 «0 sneces 71 

HAMPDEN COUNTY 
Pre-trial Figures Since December 31, 1939. 

Number of cases pre-tried . 640 
Number of cases settled : 75 
CIE eencay ace © ieee 21 
Oe ee re aes 21 
Request for jury trial waived ........... 14 


Number of cases referred to Auditors 
WORCESTER COUNTY, 1939 
During the calendar year of 1939 in Worcester County twelve days of pre- 
trial calls were held. Of the one thousand thirty cases on the lists for these 
calls four hundred sixty-one were removed from the jury list by settlement, 
reference to auditors with findings of facts to be final 
and non-suit and default. 
More cases were settled after the calls as a result of the conferences but no 
accurate figures are available as to these. 


, waiver of jury claims 


During the year the period between the entry in the Superior Court and jury 
trial has been reduced from three years to two years and one month. 


WORCESTER COUNTY, 1940 


PRE-TRIAL FIGURES SINCE DECEMBER 1, 1939 


Week of Apri! 1, 1949 Sept. 3, 1940 Oct. 28 Total 

Cases on list 555 308 397 1,260 
eae 5 296 163 185 644 
Jury Waived ........ 11 4 2 17 
SE Wate wine Sin's id Sane 92 32 bb 179 
rae ; 14 2 10 26 
eee aac 6 11 8 25 
Neither Party ... ihe 12 4 $ 20 
Pre-Trial (next li ist). 80 s1 110 271 
Continued ..... ‘ 18 2 | 27 
eee 15 8 16 39 
Already on trial list 11 Duplicate 1 12 
555 308 397 1,260 


BERKSHIRE COUNTY, 1939 


The “Pre-trial Plan,’ was used at the April sitting, 1939, with the following 
results up to January, 1940: 


Settled without trial . : 42 
Discontinued ....... i eho 1 
Tried to a jury .. ; . 2% 
Pending 5 ; s 
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BERKSHIRE COUNTY, 1940 


Pre-trial Figures Since December 31, 1939. In 1940 there were two days of 
pre-trial hearings (April i and April 2). The number of cases called was 87. 
Subsequently in 36 of these cases agreements for judgment were filed, in eight 
there were trials by jury, in three jury trial was waived, in two the defendants 
were defaulted, in one the plaintiff was non-suited. The other 37 cases were 
undisposed of on August 31, 1940. 


BRISTOL COUNTY, 1940 


Pre-trial figures Since December 31, 1939. 
umber of Cases Settled..... 
Number of Cases Pre-Tried 
Number of Nonsuits 
ON ee SO See 
Number of Cases referred to Auditors 
Number of Cases in which Jury was waived 





ESSEX COUNTY 


“No pre-trial sessions in Essex since April, 1939. System abandoned here.” 


OTHER COUNTIES 


There have been no pre-trial sessions in other counties. 


ADVANCED CASES 


The facts as to advanced cases from 1937-1939 are explained in the 15th. Re- 
port, pages 57 and 60. 


JURY CASES ADVANCED FOR TRIAL AND TRIED DURING YEAR 
ENDING JUNE 30th., 1940. 


Removed 


| Original | Toto! Advenced 








| 
Entries | ases | Cases Tried 
Barnstable | —_ - — 
Berkshire al 1 | 3 4 
Bristol 
Taunton --| — | 7" } = 
New Bedford 2 1 oe } 1 
Fall River . - | 2 2 
ossex | | 
Salem “on 2 11 13 
Lawrence } i post 
Newburyport .| — — } 
Franklin . | _ 2 | 2 
Hampden ‘ 10 18 28 
Hampshire. . . pe 6 — 6 
Middlesex } 
Cambridge 14 51 65 
Lowell ae — _— — 
Norfolk ba | 4 7 11 
Plymouth | 
Plymouth ; 2 2 4 
Brockton - 1 | 1 
Suffolk... .. 96 141 | 237 
Worcester } 
Worcester ; 23 23 46 
Fitchburg : ~- — ~— 
159 261 420 


In Suffolk County 83 of the original cases tried and 133 of the removed cases tried were entered since 
June 30, 1937 
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OTHER FACTS APPEARING FROM STATISTICAL TABLES 


The returns of the clerks of court as tabulated, and particularly 
tables numbered 2, 3. 4 and 5 relating to civil business, are inter- 
esting as they break down the number of trials, verdicts and find- 
ings in different classes of cases and also show the amount of ver- 
dicts and findings. ‘ables 4 and 5, as to verdicts and findings. 
produce figures which; it is interesting to compare with the figures 
collected for the years 1928 and 1929, a tabulation of which will 
be found in the 5th Report of the Council in summary form on 
pp. 10 and 11. The percentage of verdicts for the plaintiff appears 
to have dropped from 55% in 1928 and 54% in 1929 to about 
49% in 1940. 

The following summaries show the totals based on tables 4 and 
5 (See pp. 89-90). There does not seem to be a very marked change 
in the proportionate number of different classes of cases. In a 
total of 2,235 verdicts for the plaintiff or for the defendant, in the 
year ending June 30th, 1940. 1,086 were for the plaintiff and 1,162 
for the defendant. which. so far as the figures go, indicates that the 
chance of recovery from a jury, which was almost exactly 50% 
chance for the last two years. was noticeably less this year. The 
chances of settlement, suggested by the fact that there were 412 
more jury trials than verdicts. were also less than last year. 


For THE YEARS ENDING JUNE 30, 1939 ann 1940 
Jury TrIALS—VERDICTS FOR PLAINTIFF 


"39 “40 "39 “40 "39 "40 39 "40 
: - Contrac Motor Torts Other Tort« Total 
Verdicts of less than $200 15 24 128 191 42 52 180 267 
eS eee ; ; 24 17 174 124 7s 69 276 210 
$500 tem $1,000. : . : 26 2s 116 194 60 30 207 181 
Over $1,000 is 61 183 204 114 103 445 428 
Totals : 112 136 696 693 300 263 1,108 1,086 
VERDICTS FOR DEFENDANT 
Verdicts Verdicts 
Ordered for tor Defendant 
Defendant Not Ordered Totals 
Contract cma 33 41 68 63 101 104 
Motor Torts dice aeaunens ; 124 157 52¢ 596 650 703 
Other Torts me : 164 13s 234 217 398 355 
Totals .. a 321 336 x28 826 1,149 1,162 
Total verdicts for ptf. or def. 2,257, i.e., 1,108 for ptf.. 1.149 for def. in 1939 
Total verdicts for ptf. or def. 2,235, i.e.. 1.086 for ptf. 1.162 for def. in 1940. 


FINDINGS IN JuRY-WaIvED Cases 
FINDINGS FOR PLAINTIFF 


Contract Motor Torts Other Torts Totals 
Verdicts of less than $200 29 25 27 80 34 24 100 79 
$200 to $500.......... 28 53 26 30 15 13 69 96 
$500 to $1,000.. ee re 11 13 11 13 11 13 33 3 
Over $1,000... ae 33 37 7 28 18 13 68 78 
Totals 92 108 9] 10] 78 638 270 292 


FINDINGS FOR DEFENDANT 


rts Other Torts Totals 


Contract Motor To 
a3 29 252 193 


Total findings. for defendant 93 63 #0 


Total findings for plaintiff or detendant ; 522 485 





oe 





210 
181 
428 


086 


104 
703 
355 


162 
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WAIVER OF INDICTMENTS AND WITHDRAWALS OF 
CRIMINAL APPEALS. 


We have referred to the fact, from time to time, that every 
detail of practice and procedure affects the lives of more individuals 
than is generally realized. This is illustrated by the statutes rela- 
tive to waiver of indictments and criminal appeals. For about 
150 years, it was not possible for a man to waive an indictment 
and ask to have his case heard in the Superior Court on a com- 
plaint without waiting for a grand jury to act. The man had to 
wait in jail, unless he could get bail, sometimes for several months 
until after the meeting of a grand jury to indict him before his case 
could be heard in the Superior Court. 

In 1932, in the 8th. Report, the Judicial Council called attention 
to this situation, which had been commented upon by former Chief 
Justice Aiken and others years before, and recommended a statute 
to allow a waiver of indictment which would avoid delay and the 
expense of money and time in the consideration of the case by a 
grand jury. The recommendation was adopted by St. 1934, Chap. 
358. That the statute was needed is shown by the fact that in 
the year ending June 30th, 1939, 583 indictments were waived and 
in the period ending June 30th, 1940, 544 were waived. 

In 1935, in the 11th. report, the council recommended legislation 
allowing a defendant to withdraw an appeal from the district 
court in a criminal case after the next sitting of the Superior Court 
if no action was taken on the case at such sitting except to continue 
it. This recommendation was adopted by St. 1937, Chap. 311. 
Its operation is illustrated by the facts in Essex County. In the 
year ending June 30th., 1940, 90 appeals were withdrawn, of which 
18 were withdrawn after the next sitting of the Superior Court 
under the act of 1937. Between June 30th. and November I1st., 
1940, 30 appeals were withdrawn, of which 14 were under the act 
of 1937. 

In the Commonwealth as a whole, the number of criminal ap- 
peals withdrawn after entry in the Superior Court was 486. 


LAND COURT 


This is a court of three judges created in 1898 for the registration 
of title to land and since then developed by additional extensions 
of jurisdiction both at law and in equity into the court in which 
almost all litigation regarding title to land takes place in ad- 
dition to its original function of a court for the registration of title. 
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LAND COURT FIGURES FOR 1939 


IEEE. 5 ow ala saga de aaa ae eT ME MRED Oa PURO we Ne RR ea RONT 343 
I SLE LEIS IEEE LOA Le CIOL NT PO 1 
Post Registration Case.. Bee aaa STR Ded Se whe ok need ARCS Ola RGIS BRO SION EU OI 579 
ER ee ar Soe ea tag hice suka’ Shs wchiacelw me keR DN Oe TD 2,373 
iS iain Kiera ivieia rie wy erie eas ate SIC aie a a iv We 99 
ME SD ove cscesicess eae SEA RA CN ee AO oe ed ha RRR ee Mie por eee 44 
Total cases entered...... ‘ ces deka oeeena aed eee eee 3,439 
RCE GONE MID oo oc s.cccee ses PO en NE ee ore enane ea 307 
a ag a's a gigi la wis a Wak cee Swi WO DAW DReA) Oe Sel SA wwe OHSINIER Bi 479 
I as 0555 Yara ina tava e-9 ahaow 016-000 cal Baa: ae We Kies scp tears a eSB aie cosa isla asta 786 
I i ond accasb dwiice Meld @a HWS ecole a Oe Ss ra gles tari a Leva entero wha: eto a 
NN a a cag a wake Hardwear baa s od bu Odo ¥.08o Vous Sik por ayia eluate aes 52,298.67 
Income from Assurance Fund applicable to expenses...........-0000 eee eeeeee ; 11,757.58 
aA Srahigisacig i Wicoh 5 oe oe BRCM aos wis SOLOS EN Wik d, 61m O 8 WINa Od. @ uke 4,570.44 
a ee 5a oe Sav 4-6'08:8 Oek,ne a 4 eadleie k Wie ON eM bic ee sa pene ce ears 40,068.i2 
Assurance Fund Nov. $0, 1989.........csscscceccecercccccscsccsescsecessens ~ 266,065.48 
Assessed value of land on petitions for registration, confirmation................... 3,717,938.00 
CASES DISPOSED OF BY FINAL ORDER DECREE OR JUDGMENT AFTER HEARING 
I a le pk daa uiatsi en ade ie WA OE Ow oes oa koh OAS nek e eR WA 314 
NONE oa entree ce Obice per as ot ckewseet ens tEebed teehee 579 
I ad ERs GMa adi 665486 4.00 9 OK kp eo SSW E Te ROCMEK DEST ES DAO a OSS 2,531 
Equity, Real Actions & Miscellaneous. ‘ 143 
3,567 


PROBATE COURTS 


There is a probate court in each county with jurisdiction of wills, 
trusts, settlement of estates, guardianship, adoption, change of 
name, divorce and separate maintenance and a variety of other 
matters. There are three judges in Suffolk, two in Middlesex, two 
in Essex, two in Worcester and one in each of the other counties. 


The report prepared by the Administrative Committee of the 
Probate Courts for the year 1939 appears on page 101. 


THE MUNICIPAL COURT OF THE CITY OF BOSTON 


This court consists of a chief justice and eight associate jus- 
tices, all full time judges. There are also six special justices. The 
tables showing the details of the civil business for the year 1939 
and the first nine months of 1940 will be found on pp. 99-100. The 
comparative table of civil business from 1913 to 1938, the 
criminal business and other information for the year 1939 and the 
first 9 months of 1940 is as follows: 


MunicipaL Court or THE City oF Boston 
_Civin AcTIONS (OTHER THAN SMALL Ciatms Cases) 








| 
| 


























| | | | | me i 2 
} } } 2 | Se 3 t 
| | | } | Be ew |3 $ 
| | 2 Is | | s Se | fe2\Eels | 22 
Year| ~ z | 3s {33 |28| #£ cee |“2\2,| £2 
| 2 z & » ize] oe a; eee ss | ea | Ss 
= e © RB |) | cs oe bS2 | Se |SF | as 
; g sis |s*| = | 3 a og Ee rig 
|; & | & roo <= | | & | Be & < = |e |e 
| 
wed . | 28,165 5,200 | 18 | 10,746 | 38 | 2,840 | 10 $3,371,788.72|$227.58 75 | 2.6 2 
9 Mos. | 21,089 | 3,635 17 | 8,188 38 aes 9.7 nn 209.27 67 | 3.2 12 
| | | 





The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 
1894 to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since September 1, 1929, the jurisdiction 
has been unlimited in amount 
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is ie sa ‘ 
1 SUBDIVISION — CONTRACT AND TORT 
79 
v3 (For -oeenanaae Tass, 1926-1940 sre Pp. 14) 
- Prereh Be Sa LE Se wIeS ee 
-_ E\NTERED REMOVED TRIED 
39 YEAR siaetnsieee a | ‘ti iaieliatitel ee , ce, ee ee 
07 | | = | | i 
79 = = Per Cent | Per Cent || | 
86 Contract | Tort 2 ontract | of Entries Tort | of Entries |} Contract | Tort 
=> (| 1939 . 15,732 | 11,020 277 «| =«1.76 4900 | 44 1,048 | 1,513 
= | 1940 | | 
ro 9 Mos.. | 11,863 8,071 | 236 | 1.98 | 3,388 | 41.97 729 | (1,065 
i2 ——————— a . eo eee —_ —————— — = _ — 
48 
00 
iG . 
14 SUPPLEMENTARY PROCESS 
579 
31 In 1939 there were 4,034 Supplementary Process cases entered. 
587 7 , 
SMALL CLAIMS DIVISION 
1940 
1939 JaNuary - Sept. 30 
ls, f a ae | 5 we m | T rt | | Contract | Tort | —_ 
ontract | 0 | | | 
of # 2 Oa <2 armenia amas | | | 
er § Actions Entered... .. s | 1,257 | 294 1551 | 970 | 214 | 1,184 
. Actions Settled. ....... or 94 18 112. | 50 | 14 | 64 
VO Counter-Claims or Set-offs = 13} 9 22 5 | mm 6 
; | Reel i 388 | 201 589 207 | 137, |S 408 
5. 0 eee 33 CO 13 46 | 43 | 31 74 
Finding for Plaintiff...... x 334 | 147 481 | 191 | 95 | 286 
he Finding for Defendant... . ‘ 54 54 108 | | 42 118 
Judgments by Default... : 591 | 42 | 633 512 14 | 526 
Judgments by Non-Suit 12 | 7 | 19 | 7 | + ll 
Amount of Plaintiff's RE $18,232.58) $2,996.25 $21,228.83 $15,510.24) $1,875.99 $17,386.23 
Transferred to Regular Civil | | | 
P ne ore 3 — 3 =< | 5 | 5 
YN Removed to Superior Court.... | - “= — 1 | 5 | 6 
ote gae ET Ee | 590 | 186 776 | 379 | 74 453 
Amount of Plaintiff's Claims | $26,475.06) $7,491.66 $33,966.72 $21,913.11) $5,544.15 $27,457.26 
1S- Notices Returned Unclaimed... 82. | 5 | 87 | 118 | 17 135 
‘he ee . : _ 
39 
‘he CRIMINAL SraTistics—OcrToser 1, 1939-SepTeMBER 30, 1940 
he | Cases Begun 40,652 Court Drunkenness 6,582 
the Discharged, N. P. or filed 11,184 Drunk Released by Prob. Officer 9,992 
Pleas Guilty 26,966 General Cases . 5,939 
Pleas Not Guilty . 3,694 Traffic Cases 15,760 
Findings Not Guilty 1,039 Domestic Relations 394 
Held for Grand Jury ; 606 Not Arrested, Default & Pending 1,985 
e Appeals . 1,529 40,652 
2 
Ez 
5s AvuToMoBILE Laws October 1, 1939 To SepremMBER 30, 1940. 
7) , - ‘ 
ra Automobile Violations ations cntiichidesiniares. Te 
~ , Automobile Appeals eee ae 81 
Traffic Violations ne . 15,716 
” Traffic Appeals ............ are naseded bis aadeact 129 
from Cases Reported for Inquests seacpaieapehshbpuandoaiaas 93 
iction 


Inquests Held a — 5 
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ParkKING Law 
(Chap. 90 Sec. 20A, Chap. 368 of 1934. Revised Chap. 176. 
Acts of 1935, Amended Chap. 201 of 1938) 


Penalty: 1st Offence, Warning: 2nd Offence, $1.00, 3rd Offence, $2.00. 


Tags issued to Police, October 1, 1939 to September 30, 1940 106,000 
Tags turned in, as issued by Police to Violators 104,889 
Total amount of money paid in Park Tag Office $32,004.00 


BOSTON JUVENILE COURT 

The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 

Entries for the Year Ending September 30, 1940 

Delinquent, 397; juvenile criminal, 9; wayward, 1; neglected, 59; 
adult criminal, 1; Total, 467. Active probationers, 312 as of 
September 30, 1940. 

In connection with these figures, it should be remembered that 
in most cases the boy is placed on probation or otherwise kept 
under supervision by the court through the probation officer over 
a long probation period, and that in addition to the “cases” of new 
complaints entered on the docket and reported in the annual re- 
turns to the Department of Correction, the advice and assistance 
of the judge and probation officers is constantly sought by parents 
in informal conferences in cases which do not reach the stage of 
formal complaint by any one. 

THE OTHER DISTRICT COURTS 

In addition to the Municipal Court of the City of Boston there 
are seventy-two other district courts in different parts of the 
Commonwealth. Each has one standing justice and from one to 
three special justices, the number varying with different courts— 
a total of 72 justices and about 150 special justices. 

The statistical table showing the business of all these 72 courts, 
prepared by the Administrative Committee of the District Courts, 
is inserted opposite this page. The total of “Criminal Cases be- 
gun” in the Lawrence court should be 3,718 to include 1,970 re- 
leased drunks shown in the “Drunkenness’ column. This makes 
the total criminal cases for all the courts 152,631. For comparisons 

1933-40 see page 15. 

As compared with the figures in the 15th. report (p. 67), the 
business of the 72 district courts as a whole during the year end- 
ing September 30th., showed a decrease of about 2,500 civil cases 
entered, of which the greater decrease was in tort cases. The re- 
movals to the Superior Court decreased by 429. There were 28,- 
533 motor tort entries, or 1,052 less than last year, and 11,280 re- 
movals of such cases, or 471 less than last year. 
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The small claims business continued to increase to a volume of 
40,029, or 1,472 more than last year and almost 10,000 more than 
in 1938, and more than 15,000 than in 1937. The small claims 
procedure applies to cases not exceeding $50. 

The number of criminal cases was 150,661, or 724 more than last 
year; and the number of criminal appeals to the Superior Court 
was 4,372, or 495 less than last year. The drunkenness cases 
were 61,365, or about 2,000 less than last year, and more than 
10,000 less than in 1934. 

A picture of each of the seventy-two courts with the business 
load and cost of each in 1932 will be found in the tenth Report of 
the Judicial Council, Appendix A. 


THE DEPARTMENT OF INDUSTRIAL ACCIDENTS 


Of the 126,871 accident reports filed with the department during 
the year 1939, 38,149 were for injuries causing the loss of at least 
one day or one shift. called in the report of the department “‘tabu- 
latable injuries.” Of these 38,149 cases 187 resulted in death. 
20 in permanent total disability, 984 in permanent partial disabil- 
ity, and about 62 per cent of the remainder represent a temporary 
disability of more than a week. The Board is not a court, but an 
administrative commission. It was in part created to relieve our 
courts of the congestion of cases growing out of the relation of 
master and servant. In addition to its administrative duties, the 
Board, and its members, hold several thousands of hearings each 
year to determine questions of fact and law arising under the 
Workmen’s Compensation Act. 

There was paid by the various authorized insurance companies 
operating under this act the sum of $7,138,079.92 during the fiscal 
year 1939 at a gross cost of $366,657.98. As there were receipts of 
$23,850.63 to be credited, the net cost to the Commonwealth was 
$342,807.35, which is $28,866.60 more than in 1938 and the net cost 
of $313,940.75 in 1938 was about $100,000 more than in any previ- 
ous year as shown by the comparative table from 1927-1938 on 
page 69 of the 15th. report. 


APPELLATE TAX BOARD 


The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on 
the Superior Court. It came into existence under St. 1937, c. 400, 


on May 29, 1937, succeeding the old Board of Tax Appeals which 
was abolished. 
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LETTER FROM CHAIRMAN OF THE APPELLATE TAX Boarp 
October 30, 1940. 


I am submitting herewith for the information of the Judicial 
Council certain data which may be of assistance to the Council 
in its study and consideration of the problems of the Appellate 
Tax Board. 

On October 1, 1940, there were pending before the Board 
total of 13,792 appeals awaiting disposition. From the beginning 
of the fiscal year December 1, 1939, to October 25, 1940, the 
Board had disposed of a total of 5,977 appeals. Of this number 
3,523 were appeals from the City of Boston, 2,408 were from 
cities and towns outside of Boston and 46 were appeals from de- 
cisions of the Commissioner of Corporations and Taxation. 

As was pointed out to the Council at the conference held in 
May, the problem of promptly hearing and disposing of appeals 
outside of Boston is not a serious one, and throughout the past 
year the Board has been hearing and deciding appeals involving 
1939 assessments in cities and towns outside of Boston. We 
have little difficulty in keeping up with this class of business. 

Appeals by taxpayers in the City of Boston involving assess- 
ments for 1939, most of which have been filed during the present 
year, numbered 8,112. This was about 1,000 more than were 
filed in the previous year. This may mark the peak of Boston 
business inasmuch as the Legislature extended the time within 
which applications might be filed with the local assessors in the 
vear 1939 until November 15th. Notice of the extension of time 
was brought to the attention of taxpayers by means of a slip en- 
closed with each tax bill signed by the Commissioner of Corpora- 
tions and Taxation, and it was the opinion of many assessors that 
this notice brought to the attention of many taxpayers their 
right to appeal for abatement and thus greatly increase the num- 
ber of applications filed for that year. 

Up to the end of the last fiscal year, November 30, 1939, the 
Board disposed of 6,195 cases. It is apparent that we shall do 
somewhat better by the end of the present fiscal year. 

The Board has given earnest consideration to various sugges- 
tions for improving its procedure and for expediting the disposi- 
tion of business. We are prepared to hold four sessions for hear- 
ing cases originating within the City of Boston. At the present 
time the City has assigned three members of the staff of the 
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Corporation Counsel to this office for trial work, and two of them 
are almost constantly engaged in the hearings and one in con- 
ferring and settling cases. 

The Board seriously doubts whether an increase in its member- 
ship would aid in the solution of the existing problem unless 
additional attorneys from the office of the Corporation Counsel 
in Boston can be assigned to hearings. The Board has put into 
effect certain changes in procedure during the past few months 
which has resulted in speeding up the hearing and settlement 
of cases which were ready for hearing. 

It may be well to call attention to the fact that the volume of 
appeals involving assessments in the City of Boston is not quite 
as formidable as it first appears when one takes into considera- 
tion that in many instances one parcel of real estate is the sub- 
ject of four or more appeals for different years. An analysis just 
made of Boston cases in our files reveals the fact that as of Sep- 
tember 5, 1940, there were 10,510 appeals pending which actually 
involved 7,427 parcels of property. 

The Board would welcome any feasible suggestion or plan 
which would contribute to the dispatch of more business, but it is 
the opinion of the Board that various recommendations for legis- 
lation submitted at different times even if adopted would not 
result in any marked improvement. There has been a decided 
increase in the amount of business disposed of since 1937. In 
that year the Board disposed of 4,135 cases. In 1939, as has al- 
ready been stated, the number disposed of was 6,195, or an in- 
crease in the disposition of business of 2,060 appeals. 

If there is additional information which the Board can furnish 
to the Council, I shall be glad to see that any request for the 
same is promptly complied with. 


Very truly yours, 


JOHN D. WRIGHT, Chairman. 


The usual statistical table of the work of the board follows: 
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SUMMARY OF REAL ESTATE TAX APPEALS 


(Under the Board of Tax Appeals from Dec. 1, 1930 to May 28, 1937 
and under the Appellate Tax Board May 29, 1937 to Nov. 30, 1940) 


ComBINED ForMAL AND INFORMAL PROCEDURE 


(The State, as a whole) 


1931) 1932) 1933) 1934) 1935, 1936) 1937; 1938) 1939; 1940 


Total appeals pending at beginning of | | 
year . 0 145 834) 2,396, 3,248 4,233, 6,078) 7,746) 9,702) 10,894 


otal appeals entered (net) during 
year 235 1,067) 2,763) 3,366) 4,456) 4,459) 5,775) 6,400 


7,134) 8,210 





otal number before Board during 
year .-| 235) 1,212) 3,597) 5,762) 7,704) 8,692) 11,853) 14,146) 16,836) 19,104 


Settled or withdrawn during year; 59) 250) 839) 1,937) 3,003) 1,941) 3,433) 3,520) 4,749) 5,669 





8 3,825 4,701'6,751) 8,420! 10,626 12,087) 13,435 


Net total to be decided by Board 176; 962) 2 2 
62); 577) 468) 675 674 924) 1,193) 1,459 


Appeals decided by Board during year) 31| 128 


Appeals pending at end of year 145) 834) 2,396) 3,248) 4,233) 6,078, 7,746) 9,702) 10,894! 11,97¢ 


APPEALS FROM COMMISSIONER OF CORPORATIONS AND TAXATION 


1931) 1932} 1933) 1934, 1935) 1936 1937 1938 1939 1940 





Pending at beginning of year 0 27 26 24 16 30 383 262 140 
Entered during year 66 17 42 25 3l| 374 37 115 88 

lotal 66 74 68 14 $7 $04 $20 450 377 228 
Settled or withdrawn during year 9 i4 17 15 8 14 12 161 202 34 

Net 57 60 51 34 39, 390 408 289 175 194 
Decided 30 34 27 18 9 7 16 27 35 40 
Pending at end of vear 27 26 24 16 30 383 392 262 140 154 


RESULTS OF ALL APPEALS TO SUPREME JUDICIAL COURT 
Sustained by Reversed by 
8. J.C. 8. J.C. 


1931 


1 0 

1932 6 2 
1933... 2 1 
1934.. 4 0 
1935... 5 0 
1936. 1 2 
1937... 3 3 
1938... 2 1 
a 3 2 
1940.... 3 0 
Total 30 11 
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Scandals in Suffolk County have aroused widespread concern over 
action against the individuals involved, but little light has been shed 
on fundamental issues. As the episodes fade into the past, there is 
danger that remedial measures will be neglected or forgotten. 


What exactly is Suffolk County? How much does it spend? What can 
or should be done about it? These questions occur to every thoughtful 
citizen who is not content with correction of temporary evils. 


The Research Bureau has therefore prepared this extended report as 
an answer to such basic queries. While county government ise state-wide 
matter and changes here necessarily turn on state-wide action, the special 
circumstances surrounding the partial city-county merger in Boston put 
Suffolk County in a class by itself. It has problems not found else- 
where in the Commonwealth. 


Part I of the report contains e review and a chart of county activ- 


ities. County payments and payrolls are considered, and city-county 
relations are explored. 


Part II describes the leading issues of county government in Boston 
end wealmesses of the system. In view of the close study being given 
the subject in other quarters, the report omits any reference to changes 
in the organization and methods of the courts. The report concludes with 
& program of citizen action - not a program of detailed improvement but 
&@ practicable course of major objectives. 








COUNTY GOVERNMENT IN BOSTON 
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PART I-ORGANIZATION AND FUNCTIONS 


BACKGROUND OF SUFFOLK COUNTY 


Population and Area. Suffolk County 
was incorporated in 1643, when county gov- 
ernment was established in Massachusetts. 
Through the years its boundaries have under- 
gone numerous changes before assuming their 
familiar outlines of today. Suffolk is 
slightly larger than Nantucket - the small- 
est county in the State - but it is second 
in population only to Middlesex. 


Population and Area of Suffolk County 








Population Land Area 

1940 in Sq.Mi. 
Boston 769,520 73.9 
Chelsea 41,069 1.9 
Revere 34,376 5.9 
Winthrop 16,675 1.5 
Total 861,640 53.2 


A century ago Boston contained over 
99% of the inhabitants of the County. As 
the three outside communities have become 
steadily more important, Boston's propor- 
tion has shrunk to 89%. Suffolk is one of 
six counties partly or wholly within the 
metropolitan area. The county seats, or 
"shire towns", of Norfolk and Essex Counties 
are in the commutation zone; the county 
seat of Middlesex at East Cambridge is with- 
in view of the Suffolk County Courthouse. 


Wealth and Taxation. Another table 
will provide the background of local fi- 
nance in the four Suffolk County communities. 
It is noteworthy that local proper ty valua- 
tions of Chelsea, Revere, and "inthrop are 
T% of the county total - a small but not 
insignificant fraction. 


Assessed Valuations and Local Taxation, 
Suffolk County Communities, 1940 





Valuations Tax Levy _ Rate 
Boston $1,483,234,500 $60,219,321 $40.60 
Chelsea bhyhThy850 2,019,158 45.40 
Revere 40,092,300 1,764,061 44.00 
Winthrop 24,881, 350 742,550 29.40 


City-County Consolidation. There is a 
sharp difference between Suffolk and other 
counties of the Commonwealth, for in Boston 
the city and county governments are par- 
tially consolidated. Until 1821 judges 
served as civil administrators in the man- 
agement of county business. However, the 
overturn which culminated in the mmicipal 
charter grant brought a basic revision of 
Suffolk County. General county administra- 
tion passed from the judges to the mayor 
and aldermen of Boston, although judicial 
officers retained considerable authority in 
their own spheres and could order payments 
from the city treasury. 


In the initial arrangement, Chelsea 
(from which Revere and Winthrop were later 
to split off) was included in Suffolk 
County. As a compromise because of 
Boston's increased control of county admin- 
istration, it was exempted from county tax- 
ation. Questions of property caused resent- 
ment over the presence of Chelsea, and in 
1831 the town was persuaded to relinquish 
its title to county structures. Boston, in 
turn, undertook to furnish all county ser- 
vices. Chelsea reserved the right to with- 
draw from Suffolk - an option which it 
never exercised. 


After a hundred years the leading 
features of the consolidation are substan- 
tially unaltered. Couty agencies merged 
with the City include the county commis- 
sioners, county treasurer, and house of 
correction. Independent county agencies 
are headed byelective officers and appoint- 
ees of the Governor, and embrace a system 
of courts and related activities. A chart 
of the County appears on the next page. 


ADMINISTRATION OF JUSTICE 


Suffolk County is primarily a judicial 
district which includes Boston and three 
satellites. County employees are attached 
to the courts or to subsidiary agencies; 
the central and outlying courthouses are 
used by the courts. Almost 70% of all pay- 
ments by Boston for county operation is 
directly traceable to court expense. 


Structure of Judicial System. Simple 
in its structural outlines, the Massachu- 


setts judiciary is characterized by the 
appointment of judges by the Governor and 
Council for the equivalent of alife tenure. 
Since the courts are really a branch of 
state government, only the Legislature can 
abolish or consolidate them, create new 
courts, specify the number of judges, and 
define jurisdictional bounds. 


Suffolk County is easily the center of 
judicial activity. Nearly half the trial 
court business of the State takes place in 
the County, and several agencies serving 
the whole State are quartered in the County 
Courthouse. A summary description of the 
courts in the County follows: 


(1) Supreme Judicial Court. Chief 
court of appeals in the Commonwealth, its 
sittings are practically confined to Suf- 
folk County, where the Clerk for the Con- 
monwealth, the Clerk for the County, and 
the official reporter are located. 


(2) Superior Court. With a broad 
original and appellate jurisdiction, the 
Superior Court consists of a chief justice 
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and 31 associates. Although a state-wide 


_court with respect to the appointment and 


assignment of justices, it is organized on 
a county basis for civil and criminal busi- 
ness. Half the criminal trials and almost 
half of the civil trials in the Superior 
Court are held in Suffolk County. 


(3) District and Municipal Courts. Of 
the 72 District Courts in Massachusetts, 
eight are in Suffolk County (six being 
technically termed "municipal courts"). In 
addition, there is the Boston Municipal 
Court of nine full-time justices, with a 
criminal jurisdiction in the area know as 
Boston Proper anda civil jurisdiction ex- 
tending to the city limits. Except for the 
centralized Boston Municipal Court, each of 
the lower courts maintains a separate exist- 
ence under a single presiding justice. 


While the District and Municipal 
Courts have a narrower original jurisdic- 
tion than the Superior Court, they greatly 
exceed it in actual volume of entries. Two- 
fifths of all lower court business occurs 
in Suffolk, although the County has only 
one-fifth of the state population. 


(4) Courts of Special Jurisdiction. 
The Boston Juvenile Court is the children's 
court in Boston Proper. Its jurisdiction 
reaches offenders under seventeen years of 
age and cases of wayward, neglected, or de- 
linquent children. Elsewhere such cases 
are brought before the District Courts. 


The Probate Court considers the prob- 
ate of wills, appointment of guardians and 
conservators, libels for divorce, and, in 
Suffolk County, commitment of the insane. 
Probate Courts are organized primarily by 
counties. Sitting in Suffolk County for 
the entire Commonwealth is the Land Court, 
whose main task is to act upon petitions 
for registration of land titles. 


Administrative Organization. Judges 
do not ordinarily resemble department heads 
controlling every phase of administration. 
Unwillingness to load them with detail has 
produced a dispersion of executive respons- 
ibility. A court resembles the sum of its 
principal officials. 


Superior Court judges have committees 
for such matters as rules, probation offic- 








ers, and court stenographers. There is an 
executive clerk to the chief justice, 
through whose office in the central court- 
house clear state-wide affairs - for ex- 
ample, assignment of justices, bail bond 
records, and judicial statistics. Adminis- 
trative committees for the Probate and Dis- 
trict Courts endeavor to secure a desirable 
uniformity of conditions. The Judicial 
Council makes a continuing study of and re- 
ports annually on the whole court system. 


The court clerk's office is the center 
of all the paper work which litigation en- 
tails from the time of original entry until 
final disposition. Clerks of the Supreme 
Judicial Court for the Oounty and of the 
Superior Civil and Criminal Courts are 
elected on party lines for six-year terms, 
as is the Register of Probate, who is also 
clerk of the Probate Court. Clerks of the 
lower courts are appointed by the Governor 
for what amounts to life tenure. 


The Superior Criminal, District, Mun- 
icipal, and Juvenile Courts have individual 
probation services for investigation and 
supervision. Probation officers are ap- 
pointed by judges of their courts. Each 
court in the County has its complement of 
court officers, whose number is fixed by 
statute, to perform a mixture of clerical, 
police and ceremonial functions. Other 
than in the Supreme Judicial and Superior 
Courts, where the Sheriff makes appoint- 
ments, they are selected by judges. 


Jurors, witnesses, special experts, 
interpreters, masters and auditors, court 
stenographers, and bail commissioners are 
illustrative of other personnel necessary 
to the work of the courts. 


The powerful office of District At- 
torney stands between the police and the 
Superior Criminal Court, closely related to 
each yet independent of both. Elected by 
the people of the County, the District At- 
torney together with his assistants is com- 
pensated by the State. 


Cost of the Courts, The following 
table shows estimated payments both by 
Boston and the Commonwealth for the courts 
in the County. State figures represent that 
part of total state expenditure for the 
judiciary which may be allocated to agencies 
in Suffolk County. 


In the allocation of expense there is 
no clear distinction between matters that 
are "state-wide" and those that are "local". 
The Commonwealth pays the salaries of the 
judges in the higher courts, and certain 
added expense in the Land Court and the 
Probate Court. It also reimburses Boston 
for part of the central courthouse 
maintenance. 








Estimated Allocation of Court Costs 
in Suffolk County, 1940 


Boston State 
Supreme Judicial Court $56,700 $176,400 
Superior Court 1,124,800 279,300 





Boston Municipal Court 513,500 

District Courts 369,500 

Boston Juvenile Court 29,800 

Probate Court 75,200 121,700 

Land Court 116,100 

Cour thouses 329,900 114,000 

Miscellaneous 1 80 
Total Eo. Bass.400 


REGISTRY OFFICES 


Registry of Deeds. The Register of 
Deeds, elected by the voters for e six-year 
term, is head of the registry and has 
charge of recording instruments affecting 
titles to real estate. Likewise, in his 
capacity of Assistant Land Recorder under 
supervision of the Land Court, the Register 
has charge of entering and issuing official 
certificates of title. 





The Register of Deeds selects and or- 
ganizes personnel,and is in complete charge 
of all phases of the work. General laws 
specify the necessary records and indexes. 


A single office carries on the work 
both of Register and Assistant Land Record- 
er. The purely routine operation of copy- 
ing is conducted on a piece-work basis. 
Instruments are recorded not by automatic 
reproduction methods but rather on type- 
written pages. 


All costs are met by Boston. Earnings 
are paid over to the City and are now about 
half of the $193,500 annual expenditure for 
maintenance of the registry. Of the &% 
regular employees, 15 are piece-workers. 
There are also some 50 clerks working pert— 
time at night to check daily entry sheets 
with current indexes. 


Index Commissioners. The Index Com- 
missioners, a body of three unpaid offi- 
ciels appointed by the Superior Court, 
Supervise the preparation of consolidated 
indexes of records in the Registry of 
Deeds. Compilation is a continuous process 
extended over each five-year period. Under 
@ separate $26,300 budget, the Index Com 
missioners employ a staff of 14, including 
@ salaried superintendent in immediate 
charge. In other counties the register of 
deeds does the work. 


Registry of Probate, The registry 
office handles clerical business of the 
Probete Court and records probate instru- 
ments. Although the Register is an elec- 
tive county official, most expenses of the 
registry office are paid by the Common- 
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wealth. Office receipts are likewise paid 
over to the state treasurer. On the other 
hand, Boston provides supplies and furnish- 
ings and pays for legal commitment of the 
insane. For both services some $75,200 has 
been allowed in 1940. 


COUNTY BUILDINGS 


Central Courthouse. The County Court- 
house at Pemberton Square houses all courts 
and court offices except the eight District 
Courts. Likewise quartered there are the 
Registry of Deeds, Sheriff's office, Social 
Law Library, and central city jail. Form- 
erly under the Sheriff, the Courthouse was 
transferred in 1939 to the custody ofa 
three-man commission consisting of one ap- 
pointee each of the supreme court and of the 
Governor, and of the Sheriff ex officio. 


The Commission has complete control of 
all services and a payroll of 146 employees. 
Furnishings for offices in the building are 
cleared through the Commission. Until 1931 
the Public Buildings Department of Boston 
was responsible for courthouse repairs and 
alterations, but atthat time the work pass- 
ed first to the Sheriff and then in 1939 to 
the Courthouse Commission. 


Maintenance costs are first met by 
Boston; but under the 1935 statute author- 
izing the courthouse addition, the Common- 
wealth will reimburse the City some $114,000 
of its $350,900 annual expense - an acknow- 
ledgment of the manner in which the Court— 
house serves the judiciary of the whole 
State. Likewise the State contributed 30% 
of the funds required to match the PlAgrant 
for construction of the new wing. 


District Courthouses. Custodial and 
maintenance services connected with seven 
municipal buildings, where District Courts 
are housed, come under the "County Build- 
ings Department," a division of the City's 
Public Buildings Department. Four build- 
ings in Brighton, Dorchester, Roxbury, and 
West Roxbury are used solely by the courts. 
Three in East Boston, South Boston. and 
Charlestown are also used by other agencies, 
such as branch libraries or police sta- 
tions. Chelsea District Court is located 
ina Chelsea municipal building, where 
Boston is responsible only for custodial 
care of the court accommodations. 


The County Buildings Department, there- 
fore, differs from other functions under 
the Mayor's direct control merely to the 
extent that its $93,000 budget is treated 
as a county expense. A deputy superintend- 
ent has immediate direction of the force of 
40 custodians and mechanics assigned to the 
verious structures. 





PENAL INSTITUTIONS 


Penal Institutions Department, In 
varying degrees the Penal 4nstitutions De- 
partment is a state, county, and municipal 
agency. As part of the correctional system 
of the Commonwealth, the House of Correc- 
tion comes under broad and rather vague 
power of the State to visit and mkere 
commeniations, formulate rules, require re- 
ports, and approve prison industries and 
plans of new structures. For purposes of 
budget and finance the Department is treat— 
ed as a Suffolk County agency. In matters 
of every day administration the Department 
is, except in name, a city function undera 
commissioner directly responsible to the 
Mayor. 


The Penal Institutions Department is 
vested with three duties: maintenance and 
operation of the Deer Island House of Cor- 
rection; parole of prisoners from Deer Is- 
land and from the Charles Street Jail; and 
operation of the steamer “Michael J. 
Perxins" in Boston Harbor. 


(1) The Deer Island House of Correc- 
tion receives prisoners punishable by not 
more than two and a half years in state 
prison for any one offense when sentenced 
by a Suffolk County court and also prison- 
ers transferred from both state and county 
institutions. A resident master is in in- 
mediate charge. His most important duties 
are the organization and supervision of 
personnel and prison discipline. There are 
112 employees at Deer Island;current allow- 
ances are $417,000. 


Deer Island House of Correction is not 
a jail since it receives only sentenced 
prisoners. Average daily inmate population 
in 1939 was 744, while in the course of the 
year 3,961 prisoners were admitted or dis- 
charged. The institution embraces a score 
of separate structures. 


(2) Located at City Hall Annex, sever- 
al miles by water from Deer Island, the 
Office Division of the Penal Institutions 
Department takes care of general adminis- 
tration and parole of prisoners. As to par- 
ole procedure,initiative and final decision 
rest with the Penal Institutions Commission- 
er, although probation officers, judges, and 
the District Attorney are also parties to 
the process. Office employees number l4,and 
current budget allowances are $39,400. 


(3) The Penal Institutions Department 
also operates the steamer "Michael J. 
Perkins", which is the chief means of com- 
munication for persons and freight between 
both Deer Island and Leng Island (location 
of the city welfare home and hospital for 
chronics) and Eastern Avenue Wharf in 
Boston. The steamer crew numbers 16; the 
1940 budget provides $56,700. Traffic by 


land across 
limited to employees, 
and emergencies. 


Shirley Gut to Winthrop is 


some bulk supplies, 


Charles Street Jail, Like the House 
of Correction the Charles Street Jail is 
part of the correctional system of the 
State and is subject to the same species of 
supervision. It is supported entirely by 
Boston. Parole of sentenced prisoners, it 
was noted, comes under the Penal Institu- 
tions Commissioner. The City Council has 
the power of visit and investigation. 


Otherwise the Jail is an independent 
county function under the Sheriff, who as 
responsible head of the institution guides 
management and selects all employees. As 
chief jailer, he is entitled to a county- 
built and maintained dwelling adjacent to 
the Jail in the heart of Boston. In prac- 
tice ordinary operation of the Jail is 
delegated to a deputy sheriff. There are 
77 jail employees, and 1940 appropriations 
are $210,000. 


Charles Street Jail serves both as a 
penal institution and a place of detention. 
While it receives offenders similer to 
those at Deer Island, it is primarily a 
clearing house for persons held in custody 
awaiting trial. The Jail differs from 
police lock-ups because persons detained 
there have already (with minor exceptions) 
appeared in court. In 1939 daily average 
population at the Jail was 25l. Inasmuch 
as 9,138 were in the Jail during the year, 
there is an extraordinary annual turn-over 
of institutional population. Sentenced 
prisoners numbered 2,516 - about one-fourth 
of the total. Most of them were serving 
brief terms for minor offenses; drunkenness 
alone accounted for 85% of such commitments. 


The Jail isan old-fashioned structure, 
modernized to some extent. Interior ar- 
rangements permit limited segregation among 
the inmates. Women prisoners are set off 
in a special wing with separate receiving 
and medical facilities. 


MEDICAL EXAMINER SERVICE 


Medical Examiners view the bodies of 
persons presumed to have died from violence. 
Autopsies are performed if, in their judg- 
ment, the situation so requires and the 
District-Attorney concurs. Upon completing 
a view or autopsy a medical examiner makes 
a report setting forth his findings. In- 
quests come within the jurisdiction of the 
District and Municipal Courts. The divi- 
sion of responsibility between the courts 
and the medical examiners separates the 
ascertainment of scientific facts from the 
exploration of legal questions, each call- 
ing for special competence. 


a 


The medical examiner 
lished in 1877, is the 


service, estab- 

Massachusetts 
answer to the much-criticized elective 
coroner. Its basic principle is the plac- 
ing of "medical responsibility as to what 
caused (suspicious or violent) death upon a 
medical examiner, and the legal responsi- 
bility, as to who caused the death, upon 
the courts." 


In Suffolk County the medical examiner 
service is divided into a Northern and a 
Southern Division, set off generally by a 
line running from the Fenway to Fort Point 
Channel. For each district the law stip- 
ulates a salaried medical examiner and an 
associate, appointees of the Governor and 
Council for seven-year terms. Each medical 
examiner is entitled to the equivalent of 
two months service from his associate, 
There are 16 employees on the medical exam- 
iner payroll; the current budgets amount to 
$45,000. 


Headquarters of the northern district 
are located on Boylston Street near Arling- 
ton, where the medical examiner is provided 
with an office. The mortuary for the north- 
ern district, where autopsies and examina- 
tions are made, is a mile distant on North 
Grove Street near -Massachusetts General 
Hospital. Absence of technicians makes it 
necessary that expert services e.g., chem- 
ical analyses, be performed outside. 


Headquarters of the southern district 
are located in the Pathological Building at 
the Boston City Hospital, occupying most of 
the south wing. Facilities, which are mod- 
ern and adequate, include offices, recep- 
tion rooms, post-mortem theaters, scientif- 
ic laboratories, and storage space. 


OTHER ACTIVITIES 


Deputy Sheriffs. Besides possessing 
powers of jailer and chief court officer, 
the Sheriff is authorized to serve precepts 
issued to him and other process which must 
be served by commissioned officers. For 
this purpose the Sheriff has appointed 
deputies who have an office in the County 
Courthouse. They do business directly with 
attorneys and are compensated ona fee 
basis by litigants. 


No public returns are made. As a re- 
sult information is not available by which 
to appraise a system that is indirectly a 
public burden or to judge the intricate 
statutory provisions on the subject of fees 
and allowances. 


Bail Commissioners. Another important 
power of the Sheriff is appointment of bail 
commissioners, up to 20 in nunber, who re- 


ceive a $2.00 fee for admitting persons to 
The rewards of this phase of county 


bail. 
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business are also wrapped in mystery. Bail 
Commissioners operate day and night and 


work at such strategic positions as the 
police stations and courts. 
Social Law Library. The privately 


supported Social Law Library is quartered 
in the County Courthouse. Boston makes an 
annual contribution of $1,000 toward its 
administration and operation. The much less 
significant lew libraries elsewhere in the 
State are maintained by the counties. 


Granite Avenue Bridge. Suffolk County 
and the Town of Milton are joint custodian 
of the Granite Avenue Bridge over the 
Neponset River. Expenses to the City in- 
volve Boston's share of the salaries of 
three drawtenders as well as current main- 
tenance and necessary repairs. Administra- 
tion is under a bridge commission. 


City-County Financial Offices. County 
receipts and payments affecting Boston are 
handled in the regular financial offices of 
the City. Thus the Auditing, Collecting, 
and Treasury Departments have allocated 
part of their expense to the County. 





At present the county budget is treat- 
ed as part of the so-called "Mayor's budg- 
et" and is prepared by the Budget Depart- 
ment. In this form it is submitted for ap- 
proval by the City Council. 


FRAMEWORK OF COUNTY COVERNMENT 


Suffolk County is a patchwork - there 
is no central executive. Authority origin- 
ates in the Legislature and is distributed 
among a large number of state, county, and 
local officials by general laws, special 
Statutes, and the City Charter. 


Reduced to its basic features, 
Boston's place in Suffolk County includes 
management of some and owmmership of all 
county property, conduct of a penal insti- 
tution, and an uncertain degree of finan- 
cial control arising from the fact that it 
passes county appropriations and makes 
county payments. 


Mayor and Council of Boston. In the 
City of Boston executive powers of county 
commissioners are exercised by the Mayor, 
and legislative powers by the City Council. 
Actually the laws defining the authority of 
county commissioners in the State have 
little application to Suffolk. Whereas 
county commissioners elsewhere approve pay- 
ments, supervise institutions, parole pris- 
oners, and make land-takings, these duties 
in Boston have either been absorbed by the 
Mayor and the regular city departments, or 
as in the case of county-aid-to-agriculture 
they have no relevance. 
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Boston's 
charter is unmistakably of the strong-Mey: 
type. Certain agencies such as the Police 
Commissioner and the School Committee are 
in a varying extent beyond the Mayor's con- 
trol. All county agencies are outside the 
immediate control of Boston authorities ex- 
cept the Penal Institutions and County 
Buildings Departments. 


City and County Government. 





Since the city government already con- 
sists of 47 departments and boards adminis- 
tered by some 140 department heads and 
board members, Suffolk County merely adds to 
this imposing array. County government in 
Boston undoubtedly contributes to the con- 
fusion about the City's present diffi- 
culties. Certainly it has tended to divide 
responsibility and negative the strong cen- 
trel authority sought by the Charter. 


City and County Finance. In 1940 the 
overall requirements which affect the tax 
levy in Boston are just under eighty-one 
million dollars. County operation requires 
$3,638,862, or less than 5% of the total. 
Offsetting revenue from county departments, 
including state reimbursement for court- 
house maintenance, is $620,000. 


Suffolk County debt is simply one as- 
pect of city indebtedness. As the current 
year opened, Boston's net funded debt was 
over a hundred and thirty-one millions, of 
which $2,171,000 was for county structures. 
Annual charges for county debt are about 
$200,000. Until the new courthouse wing 
was built, county debt was negligible. 


Chelsea, Revere, and "inthrop, Prior 
to 1939 the City Council of Chelsea, and in 
Revere and Wintnrop, the Middlesex County 
Commissioners exercised the powers of 
county commissioners on behalf of these 
communities. These additional county au- 
thorities have really had no administrative 
importance during late years. 


Inasmuch as the voters of Revere and 
Winthrop were entitled to vote for Middle- 
sex County Commissioners, there was an 
awakening in 1934, when the results in 
these two Suffolk County places were such 
as to swing a Middlesex County election. 
Any repetition of this anomalous outcome 
was forestalled by a 1939 law which turned 
over the power of Middlesex Commissioners to 
the City Council in Kevere and the Board of 
Selectmen of Winthrop. 


Although voters of Chelsea,Revere, and 
Winthrop are excluded from the choice of 
Boston officials, they are entitled to 
vote for the seven elective Suffolk County 
officers. Suffolk County offers a singular 
instance of representation without taxation, 





COUNTY EXPENDITURES 


Below is a chart of Suffolk County 
payments by Boston over the last decade. 
Noteworthy, of course, is the surprisingly 
constant volume of county expense. 


Count; nditures, 1 1 


and Appropriations, 1940 





In the next column is a tabular detail 
of payments by individual county departments 
in 1930 and appropriations for the current 


year. An analysis of the changes will fac- 
ilitate understanding of the figures. 


Changes in Suffolk County Costs 
1930 Expenditures vs. 1940 Apnropriations 








Increases Over 1930 ount 
Boston Municipal Court $89, 366 
District Courts 72,688 
County Courthouse 70,190 
Auditing 15,107 
Probate Court 11,876 
Other Increases (8) 1 
Total Increases 32 oR 35 
Decreases Under 1930 
Superior Court $119,615 
Charles Street Jail 43,495 
Penal Institutions 38,441 
County Buildings 16,046 
Other Decreases (5) 2 
Total Decreases gin 
NET INCREASE $48,850 
There has been a broad upswing in the 
expense of the lower courts - especially 


the Boston Municipal Court and the Roxbury, 
Dorchester, West Roxbury, and South Boston 
District Courts. Virtually all the in- 
creases result from salary revisions and 
added personnel. Maintenance costs of the 
Courthouse jumped when the new addition was 
opened. The Auditing Department situation 
represents a reallocation of expense from 
the city to the county budget. 


Superior Court expenses have decreased 
despite steeply increased payrolls because 
the fees for jurors were reduced and be- 
cause the Suffolk County jury-pooling" 
system has cut down the number of civil and 
criminal jurors. Two agencies under the 
Mayor - the County Buildings and Penal 
Institutions Departments - show measurable 
reduction. And a slash has finally been 
made in the expenses of the Jail. 
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Suffolk County Expenditures, 1930 
and Approsriations, 1940 











Dept. or Item 1930 1940 
Supreme Judicial Court $59,482 $56,755 
Superior Court: 
Civil Session 580,955 449,033 
Civil Clerk 162,580 183,264 
Criminal Session 500,850 492,473 
Boston Municipal Court 424,120 513,486 
District Courts: 
Charlestown 33,702 33,457 
East Boston 31,617 31,139 
South Boston 26,595 34,511 
Dorchester 32,673 45,470 
Roxbury 80,569 118,477 
West Roxbury 34,142 43,638 
Brighton 18,155 22,353 
Chelsea 39,361 40,457 
Boston Juvenile Court 28,599 29,780 
Probate Court 245234 36,110 
Commitment of Insane 32,851 39,110 
Land Court 6,501 _ 
Registry of Deeds 188,751 193,548 
Index Commissioners 26,584 26,295 
County Cour thouse 280,742 350,932 
County Buildings 109,031 92 5985 
Penal Institutions: 
Office 37,397 39,359 
House of Correction 453,830 417,018 
Steamer 60,332 56,741 
Charles Street Jail 253,476 209,981 
Sheriff 3,200 4875 
Medical Examiners: 
Northern Division 26, 889 26,677 
Southern Division 17,787 18,369 
Social Law Library 1,000 1,000 
Granite Ave. Bridge 5,610 3,606 
City Financial Depts. 
Auditing 940 16,047 
Budget 362 5,191 
Collecting 1,400 800 
Treasury 5,695 
TOTAL Timo Eames 


Payroll Costs. Two dollars out of 
every three spent for Suffolk County by the 
City of Boston go to payrolls. Personnel 
absorbs an unusually high proportion of ex- 
pense in most county departments because 
the nature of their work turns so largely 
on individuals rather than upon materials 
and supplies. 


There has been no effort in county 
departments to reduce personnel by applica- 
tion of a “no-hiring" policy. Last May 4 
Research Bureau report showed county vacan- 
cies have been filled "as they occurred." 
By way of contrast, city payroll expendi- 
tures over the last decade dropped off 5% 
while those in the County were increasing 
19%. It is quite plain, therefore, that 
the county agencies have escaped the limit- 
ed personnel readjustment which has occurred 
in the departments under the Mayor. Part II 
considers some of the causes of this trend. 
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PART IT- LEADING ISSUES OF COUNTY GOVERNMENT 


WEAK POINTS OF CITY-COUNTY CONSOLIDATION 


Citizen thinking about the counties is 
no longer guided solely by the need for 
economy; attention has been focussed on 
county affairs because of various scandals. 
Doubtless the next session of the General 
Court will see ademand for remedial action. 
Discrimination will be necessary to sift 
good proposals from bad. Since county 
questions have been treated gingerly by the 
Legislature, only an alert and informed 
public opinion will bring changes. 


Given the extensive range of its func- 
tions, Suffolk County obviously entails a 
great variety of problems. No attempt is 
made to answer all these questions, each of 
which is a study in itself. Rather the pur- 
pose is to discuss leading issues for cit- 
izen understanding of Suffolk County and 
its relation to Boston. While county is- 
sues are state-wide in scope and amendment 
of county government depends upm state-wide 
action, there are nevertheless questions 
with a distinctly local bearing. Weakness- 
es and shortcomings in the city-county 
merger are considered below. 


Duplication of Effort. Two striking 
cases of duplication of effort must be not- 
ed, District Court buildings are maintained 
by e Givision of the Boston Public Build- 
ings Department, and a special Courthouse 
Commission has charge of the city-owned 
County Courthouse. The Deer Island House 
of Correction is in the Penal Institutions 
Department; the scattered police lock-ups 
and the central city jail are under the 
Police Department; and the Sheriff manages 
the Charles Street Jail. 





Tnere is a parallel between the non- 
judicial functions of the Register of Deeds, 
who records real estate instruments, and 
the City Clerk, who makes a record of chat- 
tel mortgages and other instruments. Also 
for some unknown reason the Index Commis- 
Sioners have been set up alongside the 
Register of Yeeds, although their work is 
merely another phase of the registry office. 


Boston vs. Rest of County. The in- 
justice of the favored financial status of 
Chelsea, Revere, and Winthrop has been a 
bone of contention for years onend. If 
Suffolk County expenses were allocated in 


the same manner as county taxes are appor- 


tioned elsewhere in the State, the result 
would have been as follows: 
— = 
Boston $3,007,030 
Chelsea 93,570 
Revere 775430 
Winthrop 


we bo 


Sources of Potential Abuse. Routine 
administration of many county activities 
which are dimly understood by the public is 
entrusted to elective officers. Voters of 
Boston could never be persuaded of the 
logic in appointing the City Clerk or the 
City Registrar - as against electing the 
Register of Deeds and the Cierks of Court. 
Elective county offices, moreover, possess 
a wide attraction. Given the relative 
strength of political parties in Suffolk, a 
candidate who carries the primary of the 
dominant party, by no matter how slender a 
margin, is automatically assured of elec- 
tion. With a multiplicity of candidates, 
this process leaves too much to chance, 





County officers have such complete 
control of their particular spheres that 
they have an unusual opportunity to extend 
favors and manipulate employees. Experience 
shows that county officers may intrench 
themselves with comparative ease. If, how- 
ever, incumbents are not re-elected, there 
is the danger of demoralization of working 
forces. The exertion required to win a 
city-wide position makes it impossible for 
a@ successful candidate to take office free 
of obligations. 


Among the practical obstacles to mak- 
ing county positions appointive is the con- 
stitutional requirement for the election of 
sheriff, register of probate, and clerks of 
court. Conceivably the General Court 
might decline to erect such offices, but 
any individual performing their recognized 
functions would have to be elected. Vested 
interests and persons who gain from county 
connections must also be reckoned with. 


ADMINISTRATIVE POLICY 


Personnel Questions. Only one county 
employee out of six comes within the lassa- 
chusetts civil service. Those recruited by 
civil service are found in agencies under 
the Mayor's direct control. The balance of 
the county service, approximately 80% when 
judges and elective officers are excluded, 
is outside civil service. County jobs have 
been a perennial source of political and 
personal patronage. 


Under a 1930 statute the Budget De- 
partment of Boston drew up a personel 
classification plan and compensation 
schedule for Suffolk County. The plan was 
designed to stop the procession of county 
employees to the State House for special 
favors, to assure that persons of like sta- 
tus doing similar work would receive equal 
compensation, and to give the City increas- 
ed control of salaries and appointments. 


Study of its application leads to the 
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that it has not provided full 
of the compensation of county em 
ployees. Clerks and assistant clerks of 
the: lower courts, probation officers, 
judges,and medical examiners are excluded - 
some 140 employees in all. And in 1938, 
through special legislation, 65 Superior 
Court officers also were removed from the 
operation of the plan. 


Formerly it was common practice to add 
county employees through legislative enact-— 
ment and to effect salary changes by the 
same method. Even now over 200 of the 
1,100 county employees paid by Boston are 
required by law and each session of the 
General Court witnesses partial success in 
adding to their number. 


In the County there is no unified 
policy with regard to such extremely impor- 
tant matters as length of working day, 
attendance, transfers, vacations, leave of 
absence, and promotions. Factors of dis- 
cipline, and especielly of removal, rest 
exclusively with individual office heads. 


Financial Questions. Courts are not 
simply a part of the state government; they 
@ére one of the turee great divisions of 
popular authority. Boston cannot obstruct 
their operation or refuse necessary funds 
for purposes designated by the Legislature. 
Questions of consolidating the courts, 
eliminating statutory positions,or abolish- 
ing sessions are not local matters. 





At present reductions and omissions in 
the county budget are suggested by the City 
and often secured. Substantial revision of 
county estimates is chiefly a matter of co- 
operation in asphere where personel factors 
are important. County officials are evi- 
dently slack in putting their requests in 
adequate form. Expenditures of past years 
and the claims of county department heads 
have been the main reliance of Boston budget 
authorities, who are handicapped by lack 
of budget staff investigation and by un- 
familiarity with practice in other counties. 


Under the pre-audit system, the City 
Auditor scrutinizes county payrolls and 
purchase orders, and holds up payments 
which appear to be excessive or of doubtful 
legality. In addition the Division of Ac- 
counts in the State Department of Corpore- 
tions and Taxation conducts a yearly audit 
of the books of most county officers, and 
exercises general control by requiring 
annual statements from them. 


On the basis of current allowances the 
county agencies require about $350,000 in 
services and supplies. County activities 
under the Mayor use the Supply and Printing 
Departments. As a result of voluntary ac- 
tion by the present Sheriff, all jail sup- 
plies are now secured through city chamels. 


Similarly the Courthouse Commission has 
taken its fuel on city contract. Some 
$100,000 of services and supplies remain 


for unregulated procurement. 


In 1939 Suffolk County officials were 
brought under the charter mandate to adver- 
tise in the award of contracts. Almost as 
soon as the law was on the books, county 
officers who were affected by the new rul- 
ing asked for and received the Mayor's per- 
mission to contract for transportation and 
office supplies without going through the 
required formalities. 


Judicial Organization. It would be 
impossible to overstate the fact that Suf- 
folk County is, first and last, a problem 
of judicial organization. The direct local 
and state bill for the courts in the County 
is nearly $3,400,000 a year. The Research 
Bureau does not intend to enter into the 
merit of the controversial issues affecting 
the structure and expense of the courts. At 
present the judiciary is being studied by 
the Judicial Council, the Boston Bar Assoc- 
jiation, legislative commissions, and com- 
mittees of judges - it is from their lebors 
that constructive proposals must emerge. 


A PROGRAM OF CITIZEN ACTION 


Findings of this report disclose weak- 
nesses in Suffolk County government. Chief 
among them are organizational absurdities, 
duplication of effort, sources of abuse, 
unfair distribution of expense, and inade- 
quate control of payments and payrolls. 
Outlined below is a program of citizen ac- 
tion on county government in Boston. 


State-wide aspects of the issue must 
not be forgotten. Many local problems are 
common to other counties, and proposals for 
improving county government throuchout the 
State must be closely watched for benefits 
to Suffolk County. Likewise, it would be 
foolish to underestimate the political, 
technical, and even constitutional diffi- 
culties involved in county changes. 


At present Suffolk County is an area 
for judicial administration, public re- 
cords, and criminal prosecution - all in- 
dispensable services. If they were not ad- 
ministered through the County, they would 
have to be maintained by the Commonwealth 
or the localities. Savings will come only 
from more efficient performance. 


Major Objectives. Bureau recommenda- 
tions do not encompass detailed procedural 
changes in county departments but rather 
endeavor to chart a practicable program of 
major objectives. 


(1) Revision of county boundaries. 
Chelsea, Revere, and Winthrop should be de- 
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tached from Suffolk and incorporated with 
either Middlesex or Essex County. Savings 
to Boston will result from eliminating 
costs of the Chelsea District Court, costs 
of litigation in other courts from an area 
of 100,000 population, institutional cases 
from Chelsea, Revere, and Winthrop, and a 
wide miscellany of such services as benefits 
to families of prisoners. These three out- 
lying communities are now relieved of 
$220,000 in legitimate county taxes. 


(2) Protection for county employees. 
Important as it is for Boston to exercise 
control over the balloon-like propensity of 
county payrolls, it is quite as important 
that employees be surrounded with safe- 
guards to assure selection on the basis of 
merit and to protect tenure during good 
behavior. No time should be lost in ex- 
tending civil service to Suffolk County. 


(3) Redistribution of court expenses. 
In Massachusetts there are no local courts. 
Rather there is a system of state courts, 
the expenses of which are distributed local- 
ly by means of county government. It is 
believed that wider assumption of court 
costs by the Commonwealth is desirable. The 
strongest argument is inability of city 
officials to exercise the financial control 
of the courts which should accompany the 
power of appropriation. 


As a start, therefore, the Commonwealth 
should assume full responsibility for the 
costs of the Supreme Judicial Court in Suf- 
folk County. So few of the expenses of the 
Probate Court and the Registry are now met 
by Boston that all should be assumed by the 


State to avoid budgetary confusion. 


(4) Removal of administrative posts 
from politics. Constitutional obstacles 
should not discourage a move for amendment 
to abolish the elective status of the cowt 
clerks, the register of probate, and the 
sheriff. These purely administrative of- 
ficers ought to be appointed by and be 
directly responsible to the justices as 
the real heads of their functions. The 
register of deeds has no constitutional 
standing and he could be placed under the 
Land Court by legislation. 


(5) Elimination of duplicating effort. 
Duplication between the City and County 
should be eliminated as in the maintenance 
of county buildings and the management of 
penal institutions. Antiquated features 
ready for more extensive scrutiny are the 
Index Commissioners, whose work is properly 
a function of the Registry of Deeds, and 
the Medical Examiners, whose division in- 
to two areas is reminiscent of horse 
and buggy days. 


(6) Effective control of county costs. 
Legislative favors for special groups and 
arbitrary salary increases have occurred. 
Doubts surround the audit and budget powers 
of the City. Central supply of services, 
printing, and commodities is lacking. Al- 
though "no-hiring" has been widely adopted 
in city departments, it has been impossible 
to enforce the policy in county agencies. 
For a number of years the question of machire 
reproduction has been put to the record 
offices, but without avail. Effective con- 
trol of county costs depends upon correct- 
ing such conditions. 











